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Divers Reſolutions 155 Tadghlents Sion! ith 
great Deliberation, by the Reverend Judges and 
of the Law, of Caſes and Matters in Law 
3 which were never reſolved or adjudged before ; 
And the Reaſons and Cauſes of the ſaid Reſolu- 
an Judgments, during the moſt. happy 
ien of the moſt IIluſtrious and Renowned 
Queen ELIZABETH, the Fountain of all 
3 the E of the L aW. 
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& by E and R. Nu rv, and R. Gos Ling, (Aſſigns 
of Bow, Sayer Eſq;) for D. Sane, J. Walthoe, 
K. Lint — Gollin W, Pears, T. Ward, * 


bnd Juſtice of ENGLAND, 


15 Dsbo2n, Woodward, F. Clay, T 
on, . Williamſon and A, Ward; LE | 
M DCC XXVII. : 
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X quin 

Relationum me- 
arum partem in 
4 -Jucem ediderim, 
quidam Juris noſtri Mu- 
nicipalis imprimis ſtudio- 


julum ipſi in hoc exime- 


m, quod in Præfatione 


n ſecundam R elationum 


aum partem aſſeru- 


rim, “ 8 antique cele- 


7 berrime. hujus Inſule 
® leyes citeris omnibus 
# (humanas dico) non 
# precelluiſſent, fieri non 
F poterat, quin ex tot 


que, cum penes ſingu- 
is eſſet, five Romani, mans, and eſpeciaily 
five „ tbe Romans, who (as - 

they 


N 
** 


nne Anglofaxones, 


ſus a me petiit, ut ſcru- 


we 7 


liſbing of the fi 
Part 


of my 


deſired to be ſatisfied, in 
one ſpecial Point, in my 
Epiſtle to the ſecond Part 


of my Report 


affirmed, < That if the an- 
of this noble. 


« tient Laws 
and, bad nat excelled 


© all others ( ſpeaking of 


© human) it could not be 


<« bus ſome of the ſeveral 


& Conquerors and Gover- 
c gors thereof, that is to 


Ss, where I 


INCE the Pub- | 
72 
Re- 


porta, a good Stu- 
dent of the Common Laus 


Pref.2.Co.Rep. | | 


} 


& ſay, the Romans, Sax 


„% ons, Danes, or Nor- 


i 


— 


I0 the READER! 


4 they juſtly -* may) do 


c boaſt. of their Civil 
Laus, would (as every 
E of them might) have 
« altered or changed the 


ce ſame.” Aud ( ſaith 


be) ſome of another Pro- 
fefſion are not perſuaded, 
that the Common Laws ,of 
England are of ſo great 


- Antiquity, 


| ens but 'not out of 


ment of that m 


_ who. (beſides 
found Knowledge in the 


as there Fin 
perlatively is ſpoken. True 
it is, that the ſaid Pe- 
riod was my own Opini- 
my. 0wn 
Head': For it is the Fudg- 
reverend 
and honourable Fudge, Sir 
John. Forteſcue Knight, 
Chief Fuſtice of Eng- 
land in the Reign of 
King Henry xr Sixth; 
bis_ . 


Law, being alſo an excel- 


tent - Antiquary in "bis 


Book intituled, De Politica 


adminiſtratione & Legi- 


bus Civilibus florentiſſimi 


Regni Angliæ Commen- 
tarius, cap. 17. ſaith thus. 
&« The Realm of England 
ce was firſt inhabited of 
& the Britons, next after 


cc them the Romans had 


< he Rule f the Lan, 
cc and then again the Bri- 
& tons poſſeſſed it; after 
& whom the Saxons in- 
& vaded it, who chang- 
c“ ing the Name thereof, 
did for Britain, call it 


fupremo Angliæ tribunali 
jus dixit, & præter eximi- 


ibu: 


tatum eft, deinde per 
mamos 


« Dani, five Normanni, 
& potiſſimum Romani, 
& qui (quod jure poſſint) 
de ſuo Jure Civili glo- 
& riantur, has immutaſ. W 
&« ſent, vel 3 
Preterea (addidit) non- 1 
nullos alterius eſſe profeſ. MW - 
ſionis, qui non inducun- WO / 
tur ut facile credant Mu- 
nicipalia Angliæ Jura tam W « 
profundeefle antiquitatis, 
quam ibidem rei augendæ 
* dicatur. Verum 
e hoc eſt, comprehen- 
ſionem illam meam fuiſſe 
opinionem, non tamen ex 
meo ſenſu depromptam, 
ſed ex judicio Spectatiſf- 
mi & Fonoratiſſimi Ju- 
dicis Jobannis Forteſcue, 
Ordinis Equeſtris, qui 
ante Henrico ſexto e 


am juris prudentiam in 
antiquiratis notitia excel- 
luit, in libello cui ritulum 
fecit, De Politica admin. 
ftratione & Legibus Givi- 
Anglia Commentarius, cih 
17. hec habet. Confuetuds 
nes Anglia antiquiſſini 
ſunt, & per quingue nat 
ones viciſſim uſitate & at 
ceptæ. Regnum Angliz pn 


mo per Britannos inhad 


regulatum, iterum er 
Per Britannos, ac dein | 8 


0 
per Saxomes poſſeſſum, u n 
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i, men ejur en Britannia in 
i, Anglian © mutaverunt ; ex 
t) nue per Danes idem regs 
» BW mim parumper dominatum 


S iterum per Saxones, 
ſed finaliter per Norman- 
n gory propago reg- 
mumcillud obtinet in præ- 
ſenti, Et in omnibus na- 
tiomm barum, & regum 
eorum temporibus, regnum 
illud ei dem, quibus jam 
regitur,conſuetudinibus con- 
tinue regulatum eft. Qu | 
optme non extitiſſent, ali- 
qui Regum illorum, juſt f= 
tia, ratione, vel affectione 
cneitatt, eas mittaſſent, 
at omnino deleviſſent, & 
maxi me Romani 5 qui Le- 
gious ſuis quaſi totum orbis 
reliquum judicabant. Si- 
militer & alii Regum præ- 
bictorum, qui ſolum gladio 
rum  Angliz poſſide- 
m, quo & potentia ſimi- 
h ipſi Leges ejus exina- 


/ 


ae volgerunt. Neque vero 


lantorum t curricu- 
Leges Civiles, in quan- 
mu R invete- 


ue ſunt, neque Veneto- 
nm Lees, que ſuper ali- 
antiquitate divulgantur, 
Prem tum inſula, in ini- 
1% Britonum, inbabitata 
n fait, ficut nec Roma 
mate, nec ullorum mun- 
r gnorum Deicolarum 
der tano evo inolitæ 


yo 7 


fi © was 


A3 


EA DE R. : 
« England: After t 
& for à certain Time, — 
* Danes had the Domini- 
& or: of the Realm, and 
& then Saxons again, but 
& aft of all the Normans 
& ſubdued it, whoſe De- 
& ſcent continueth in theGo< 
c vernment of the Kings 
dom atthis preſent. And 
« in all the Times of theſe 
© ſeveral Nations, and of 
their Kings, this Realm 
I ruled with the 
, © ſelf-ſame Cuſtoms, that it 
it now governed withal: 
„ Which if they bad not 
been right good, ſome of 
* theſe Kings, moved ei- 
tber with Fuſtice, or with 
© Reaſon, or Aﬀettion, 
& would bavechanged them, 
Tor elſe altogether aboliſhed 
© them, and eſpecially the 
< Romans, who did judge 
© all the Reſt of the World 
« bytheirown Laws. Lite- 
«. wiſe would. other of the 
„ aforeſaid Kings have 
< done, which» by the 
4 Sword only poſſeſſing the 
* Realm 07 England, 
c migbt by the like Power 
and Authority have ex- 
4 tinguiſbed the Laws 
<« thereof. And touching 
© the Antiquity of the ſame, 
geit ber are the Roman 
* Civil Laws, by ſo logg 
c Continuance f amient 
« Times confirmed ; nor 
yet the Laws of the Ve- 
netians, 


No the Gar 


cc netians, which abous all 
" f her are a to be © 


* of moſt Antiquity, foraf- 
&« much as their aud in 


& the Beginning of the 8 
cc Britains was not then 


cc inhabited, as Rome then 
& alſounbuildedyneitherthe 


« Laws of any Nation of 


the World which »7 
& peth God, are of ſo old 

cc and antieut 

& Hhereforethe Contrary is 

<< not to be ſaid nor ere 

cc but that the Engliſh Cu- 


& ſtoms are very good, yea 


cc of all other the very beſt. * 


And albeit, I bad ſo 
good a Warrant for the ſaid 
Aﬀſſertion (for every Man 
that writes ought to be ſo 
careful of ſetting down 
Truth, as 'if the Credit of 
bis whole Work confifted 
upon the Certainty of every 
particular Period;) yet was 


J right glad to hear of any 


Exception, tothe End that 
ſuch as were not perſuaded, 
might either be rightly in- 
ſtructed, and the Truth con- 
firmed ; or that I might up- 
on true Grounds be tonvert-- 
ed, and the Error reform- 
ed: I deſired to know ſome 
particulars, as many as they 
would ( for wh, ring ne- 
ver bring any Thing to a 
Concluſion.) At length c "for 
this was remembred when 
J had almoſt forgotten it) 
Their great Deſire was fo 
a 0 1 2 


Tears: 


concluſionem nugquan 


ria fere excidiſſet 17 8 


Anglorum conſuetudines, fol 


cut non dicere, ita nec ſul- 
. * 
* 1 * 
80 
% 
4 
; 
J. 
Licet vero hujus aſſer- 


tionis tam locuples fit mi- 
hi Author (quilibet enim 
Scriptor = anxie fit 
ſollicitus, ut ad verita- 
tem dicat, perinde af 
totius operis fides, uniuſ- 
cujuſque periodi fide ni- 
teretur) exceptionem ta- 
men quamcunque factam 
fuiſſe lætus audivi, ut 
qui non inducti erant ut 
crederent, edocerentur, 


& veritas confirmaretur WM * x5 
vel ut ego ex ſolidi gion 
fundamentis in viam . derir 
vocartr, & Error cori & de 
geretur. etii autem uy obtul 
particularia aliqua, qui... 
quot voluerint, propone quur 


rent (Generalia en 


conficiunt.) Tandem ver 
cum hoc mihi ex meme 


I 


* 5 p a 
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ſtimonia aliqua produce- 
rentur, quibus probaretur 
Jus Municipale, in his 


quatuor ſeorſim cauſis an- 


te Normannicam victori- 
| am, ut hodie ſe habet, 
MW viguifſe, J Primum, Re- 
ginam, Regis conſortem, 
ex Jure Municipali per- 


ſonam eſſe que in Jus 3 


yocaret & vocaretur, quæ 
daret & acciperet per ſe, 
Regis conſenſu non adhi- 
bito. J Secundo, eum 
qui jure optimo terras te- 
| net, eaſdem cum bonis 
*. amittere debere, ſi effer 
ll- WF Feloniz reus peractus aut 


in exlex declaratus, & inde 
it WY heredes hereditate exclu- 
1 dendos. J Tertio, Muli- 


| erem proditionis minoris 
convictam, ad palum liga- 
tam cremandam efle. 
5 Quarto, an priſce An- 
gie Leges Appellationes 
ad ſedem Romanam in 
cauſis Eccleſiaſticis admit- 
fernt. | 

Ubi primum haſce quæ- 
ones propoſitas eſſe vi- 
derim, refponſa directa. 
& demonſtrativa ſe mihi 
obtulerunt. Ad primum 
ecce tibi Diploma anti- 
quum ante Normanno- 
um ingreſſum in hæc 
derda. Regnante in perpe- 
Mum Domino noſtro Feſu 
Urifto, Ego Atbelſwith 
Regina, Doo largiente, 


"T6 the READER. 
f. i imprimis erat, ut te- 
1 


ſee ſome Proofs, that the 
Common Law in theſe four 
particular Caſes was before 


the Conqueſt, as now it is : 


J Firſt, that the Queen, be- Co. Lie. 131.1. 
ing Wife to a King regnant, ld 
Was 4 Perſon Sole by the bi. Nonabili- 
Common Law to ſue and , 


LI. of * 
or. 87. 


4 Co. 23. b. 


be ſued, to give and take, 5 C 
; &c. ſolely without the King. Co. Lit: 3. a. 


Plows. 231.2. 
Secondly, that a Man Seld. Epinomis 


ſeiſed of Lands in Fe- 
fimple, ſhall forfeit his 
Lands and Goods by At- 
tainder of Felony, or by Out- 
lawry, and that thereby 
his Heirs ſhould be difin- 
berited. J Thirdly, that 
a Woman being attainted 
of Petit Treaſon ſhould be 
burnt. J Fourtbly, be- 
ther the antient Laws of 
England did permit any 
Appeal to Rome in Cauſes 
Spiritual or Eccleſiaſtical. 


1 bad no ſooner ſeen theſe This rb 


with was 


9" 47. a. 


55 


Queſtions, but inſtantly 1 ro Burg hræd K. 


found direct and demonſtra- ot the Marches, 


f di T 
tive Anſwers to the ſame. eth, thet Kia 


For the firſt, behold an an- Hugbred was 


alive at this 


cient Charter made long be- Time, for he 
fore the Conqueſt, which fol- was a Witneſs 


: ro this Grant: 
loweth in theſe Words. And the Law 


& Our Lord * eſus Chriſt continueth ſo 


HP ro this Day. 
& reigning for ever. I E Seid. Epigomis 


c thel{with Queen of the 11. 
« Mercians byGo#sGrant, 


A 4 | with 


,” —— 


th phe Conſent of my 

« Haldermen, will give by 

cc rant to Cuthwolph my 

. "moſt faithful Servitor, a 

& certain Piece of Land, 
& deing part of my peculiar 
e Power (that is ta ſay) a 
beer of Land of fifteen 

| CC Manſes, ina Place which 
c j5 called Laking, for his 

c Obedience, and payable 

0 in this Manner, 

c that is to ſay, a Tou 

4 fand froe Hundred, Shill- 

< ings of Siluer and Gold, 

4 or fifteen Hundred Sicles, 

. C that he may have, poſſeſs, 
1 & and enjoy at bis Pleaſure, 
&« as long as he liveth; and 

« after his End, and Limit 

C of his Days, he may leave 

c it to whomſpever be will, 


«perpetual Inheritance. 
« And this my Donation ts 
 & covenanted in the Tear of 
cc our Lord's Incarnation, 
« DCCCLXVIII. the 
cc firft Indiction. And we do 
& charge all ſecular Powers, 
& j the Name of Cod the 
C «Pather, the Son, and the 


<' Mitneſſesſubſeribing and 
4 con ſenting i bereunto, 
cc whoſe: Names here reci- 
cc ed are umderwritten. I 


= 


N an - 
* - 
* ; 


N * e RE AD E 1 | 
Pi poteſtatis, id e, 
gemis fſolidis argenti 8 
nimue dierum, liberin 


4 for everlaſting Power and 


tus Sancti, bac ſup 


C Holy Gboſt, to obſerve the , tihus 
c aforeſaid inviolate.Theſe 


Merciorum, eum cum ſenſi 
meorum ſeniorum, ' conce- 
dens donabo Cuthwulfo f. 
deliſſimo miniftto  aliquan 
telluris partem mee pro. 


terram xv. nanentium in 
loco qui - diettur no, 
pro ejus bujuſmedi' obediens 
tra atque pecunia placi. 
bili, - boc eft mille gui. 


auri, vel quindecies cen. 
tum ficlis, u Habeat 8 
pofſideat quam din viva, 
perfruaturgue voluntarit, 
Es poſt finom illius terni- 


rehmquat cuicunqus volut 
rit in ſempiternam pitt 
ftatem heareditatemque per. 
petuam. Et © bac d. 
natio pucta eft ant 
Dominion _ tucarnations 
DCCCLXVIII. Indic 
tiome prima. Et præcipim 
omnibus ſæculi - poteſtati 
bits, in nomine Dei, Ph 
iris, & - Filii, & Sm 


S8 DSS eres = mw... 


didta inviolata ſervatt 
His teſtibus + ſubſcribes 
& conſentientibiy 
quorum ' nomina poſirei 
tata cumſeri buntur. I 
Ethelred Rex Occi 
talium Saxonum conſt 


& ſubſcripfi, Gt. U 


3 ta c Ethelred King of the | 
=: EWet * Burgbred Rex Merci 
fene arid fubſeribed. I rum conſenſi E ſubſerih 
4 Burghred Ling of. the Ego Ethelſwith R 

1 4 4 | = * 


. 


r .. 
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as * hn 21. . 


4 Sip 


Sa. 


Abud ett nn 
facris ſcriniis, ante Nor- 
mannorum etiam adven- 


tum, de verbo ad ver- 


bum proponam, quo quæ- 
ſtioni ſecundæ directe ſa- 


tisſiat. Ego Etbelredus 


totius Albionis Dei provi- 
dentia Imperator cuidam 
lilectiſimo mibi mini ſtro, 


tui parentelæ nobilitas Ul- 


fric indidit nomen, pro 
fadiſimo, quo mibi affabi- © 


liter obſecundatus eft olſe- 
quio, quandam ruris a>" => 
 ticulam, viz. duas Man- 
ſas i dimidium in loco 


ub; ſalicole Et Dunmal- 


ton appellant, . in perpetu- . 
g cc pitants cal t Dun- 


am concedo bæreditatem, 


. quatenus ille bene perfrua- 


Far ac proſpere  poſſidear, 
quamdiu hujus ævi incola- 
tam vitali flamine rota- 
liligue meatu percurrere 


cernitur, & poſt iſtins la- 


bilis vitæ exceſſum, cui- 
eunque ſihi Itbuerit ſuc- 
ceſſori relinguat. Sit au- 


tem prædickum Rus qua- 


am communi terra ſitum, + 
liherum ab omni mundiali 
'obſtaculo, cum omnibus que 


ad ipſum locum pertinere 


Agnoſcuntur, tam in mag- 
nis quam in modicis rebus, 


Fempisy paſcuis, pratis, 
be. | I | 


ans 8 8 Ag 


„ Mercians haveconſeutes 


6e and ubſcribed. I E- | 


<« thelſwith Queen have 


1 conſented and ſub eri- 


c ed, &c. 


I bave bere ſet 1 
ather Charter of 


Congueſt, de verbo in ver- 
bum, for a direct Anſwer 
fo the ſecond. © I Ethel- 

* red by God's Providence 
“ Emperor of all Albion, 
&« do grant to my well-be- 
& Joved Servitor, whoſe 
* Nobility of Parentage 
© bath given Ulfric for 

Name, for the faithful 
e Service wherewith be 
bath courteouſly ſerved 

me, a certain Parcel of 


& Land, that is to ſay, two 


8 „ Manſes and an balf, in 
& Place where the Inha- 


ce malton, in perpetual In- 
66 beritance, that be may 


<<. well enjoy and 2 


< rouſly poſſeſs the ſame, as 

as be is ſeen to run 
the Race f this Life 
with vital Breath, and 
may leave the ſame to 
what Succeſſor be pleaſe, 
. after bis 


the ſaid Land ſcituated 
cc in 4 certain Common, be 


c free from all worldly Im- 


* pediment,with all which 


are uon to belong to the 
«66 ſaid. Place, as well 


in 


Record 
made alſo long before the 


Departure from 
this tranſitory Life. Let 


8 * 


cc in great Matters, as as in 


« ſmall,i in Fields, Paſtures, þus 


„ Meadows, Woods : Expe- 
dition 5 Building. of 
4 Bridge and Caſtle being 
&< excepted. Such as ſhall 
&« dimmiſh and violate this 
« my Gift (which I wiſh 


« may be far from the P 
rg quibus echontiſatur, Dil- 


* Minds of all the faithful) 
et them have their Part 
e with them, of whom it 
* 2 he reſounded, De- 
2 from me ye curſed 
into everlaſting Fire, 


e Which is prepared for 


« Satan and his Angels, 
« unleſs they do 3 As 
« mends by lawful Satis- 
« faction, obtaining Par- 
don by due Penance to- 


«which Man's Memory 
4 doth overpaſs, the dili- 

gent Search of Writing 
- 6 doth preſerve: This is to 
c be notified to the Readers, 
cc that the ſaid Land came 


& to the Diſpoſition of my 


« Right, by the Crime of a 
« certain Man's unſpeak- 
« able Pre ſumption, where- 
„ with boldly and feloni- 


. guſly be bath not abhorred 


66 to incumber himſelf, 
cc which Man bis Parents 
cc named Ethelſig albeit be 
cc hath diſcredited his 
c Name by a foul Fault: 

c And by me (as is afore- 

C ſaid) the ſaid Land is 
& © beſtowed upon my reve- 


17 
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Huis; exceptis iſtis tris 
expedit tone, 5 Pontis 
prob conſtruct ione. Hani 
vero meam donationen 
(quod. opto alf & fuel. 
um mentibus)  minuentibus 
ars - eorum cum illis de 


cedite a me maledicti in 
ignem æternum qui para- 
tus eſt Satanæ & ſatel- 
litibus ejus, uit prin 
digna Deo pænitentia ve- 
niam legali ſatisfattion 
emendent. Nam quod bo- 
minis memoria tranfllit, 


literarum indago reſer- 


| Dat. nde boc "I, 
% wards God. M bereasthat * * 


bus eft intimandum, quia 
Boc præfatum rus per ci. 
juſdam viri inſandæ pra- 


_ſumptionis culpam, qua 
audacter furtive ſe oblj- 


gauit, non abhorruit, cui 
nomen Ethelſig parents. 
indidere, licet fado' m- 


men deboueſtaverit flagi- 
tio, ad mei juris deve. 


uit arbitrium atque per 
me reverendo, ut jam antt 
prefatus ſum, collatum 


_ eft miniſtro, cujus culps 


notam Anglica relation 


bie ratam duximus eſſe u. 


tandum. | 
Hic erat ille fundus 
Dix fer he land 


foris· 
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pin 


A 


us 
nd 
my 


Wo the R 

pORP + unmal- 
994 quem Zthelſigus fo- 
von, pe E delfige po- 
risſecit Ethelredo Rep) in 
ppopþ ESelped Cynning 
manus : Hoc erat ideo qq” 
to handa: SzT per Sen 5 
ile furatus eſt Ethelwini 
he foprræle Fbelpiny. 
docs Aehelmeli fl Se- 
y + FEpelmeper funa 
natoris. Tunc adequita- 
Faldepmanr. Pa icon 
runt ejus famuli, & abſtu- 
hir Men To, J Tu- 
lerunt furto ſublata ex - 
von vd de Tpic of. E- 
thelſigi domo, & ille erupit 
pelrrbr bur, J he ob- 
in ſylvam, & homines il- 
beapro do puda, 3 Man 
lum fugaverunt inde. Atq; 
him aplynde pa. And 
homines detulerunt K- 
han Fepebe Fel- 
thelredo Regi illum fun- 


ped. Cynning bar land, 


dum & ejus bona. Tunc 
1 bir @pa. Da Fop- 
donavit ille iſtum fundum 
zana Pe Þ landa Hapar 
Hawaſo ſuo famulo in per- 

hir Man on ece 


petuam hæreditatem. Et 
ynfe. And pulpnic 
Wulfricus Wulfruni filius 


pulepunr Tune hir 
tenuit poſtea ab illo per- 


Iban ac him Fe- 


mutatione cum ills que 


no Wie Dam de him 


E AD E R. by 
cc rend Servitor. The Man- 


- 
4 4 


& ner of whoſe Fault we 
« thought good to note bere 


© in Engliſh. 
* This was the Land Seld. Epinomis 


& forfeited at Dunmal- 
ton that Ethelfig for- 
& feited to King Ethel- 
« Ted's Hands. It was 
& fo then, that be ſtole 
« Ethelwin's Swine, who 
& was Som to Ethelmere 


* Falderman; then bis 


& Man did ride to bim, 
« and took the Things 
& ſtolen” out of Ethelfig's 
« Houſe, but he burſt out 
« to the Woods, and Men 


& outlawed bim, and Men 


« brought to King Ethel- 
red his Lands and bis 
& Goods. Then gave be 
that Land to his Servant 
« Hawes for 4 


&© Inheritance. And Wul- 


ce fric, ſon to Wulfrun, 
5 after had it of bim in 
„ Exchange for other 
Lands that pleaſed bim 
& better: Aud this was 
« with the King's Leave. 
&« and with the Teſtimony 
& of bis Wiſe Men. 


cc This” 


| 1 \ 
8 


< made in the. Tear from 


&. the Incarnation f our R 


C LA. DCCCCKCV. the 
c VIII. Indiftion, in the 
c XVII. ear of the ſaid 
_ <. King. This Charter was 
cc written withthe Conſent 

© of them whoſe Names 
& are bereunder written. 


&« 7 Ethelred King of 


«< Engliſhmen have con- 
Fe ſtantly conſented and 
& ratiſied this Donat ion 
“ under the Sign of the 
* Holy Croſs. I Alfric by 
cc God's Grace eletted unto 
| © '#be  Arobbiſhoprick f 
4 Canterbury, have eſta- 


"2. _ * CY N P 9 2 7 
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| To the R EAD/ER: 
3 - << This Donation Was + 


Fepemeh par, be. he 
Bis venia & ejus pru- 
Cynningr leap, J hy 
pid dene LepiTenery.. 

Atta eſt hæc præfata ds 
natio Anno ab Incarnatione 
Domini noftri 995. Indicti. 
ane octave, Anno vero Reg: 
niprefati Regis 17. Scripts 
eft hec cartula bis, con ſen. 
tiemibus qui ſubternotantur, 
Ego Atbelredus Rex Ang: 
lorum præ fatam donat ionen 
ſub figillo Sancta Crus 
indeclinabiliter comſenſi at. 
que roboravi. Ego Al fricu 
Dei gratia electus ad Ate 
chiepiſcopatum Dorobernen- 
fs Beclefie ejuſiem due 
Crucis taumate ſt abiliui 
Ego Aetfhell Wintonienſs 
Eceleſiæ Epiſcopus deſigns 
vi. Ego Aeſcwith Dorcenſs 


Bpi ſcopus Eccleſia adnita- 


or. Ego Athulf Herefordet- 
fis Ecclefie Epiſcopns in- 
Poſus. 55 Vulfsig Scirbuts 
nomſis BEcclefie Epiſcopu 
correlufi. © Ego Athelmerl 
Dix. Ego Aelfric Dux. E 

Aelf belm Dux. Ego Laſh 


Dux. Ego Leofwin Dus. 


Abbas. Foot 


"Ego Aelfwerd Abbas. Ex 
 Aelffige Abbas. Ego Leofris 


bas. Ego gar Abbas. Eg) 
 Atbelmer Minifter. Eg 
Ordulf Miniſter. Ego Ati 
Fae Minifler. Ego Britt 
wolde Miniſter. Ego * 


* — 


ne 


SN Or S SI 


| 


ut 


:, — 


— 


„ 


„Nee reren. eee nee 


Jeb Miner. Ego Vulfric 


Miniſter. Ego Wifget Mi- 
niſter. Ego Leofrie Mini- 


fter. Ego Atbelric Miniſter. 


Ego Leofric Miniſter. Bgo 


— 


To the READER: 


Wifmer Waiter. Ego Fri- 


ena Minifter. ; 
Ad tertium Caius Juli- 


us Ceſar (qui ante Chri- far 
Lib. 6. pag. 68. (who Part of my Re? 


ſum natum annis jam 


MDC. tranſactis) prodit. 
De morte Mariti fi com- 


pertum eſt, uxorem igni 
atque omnibus tormentis 
excrutiatam interficiunt, 
ut hodie in uſu eſt, apud 


Mg 


nd 8 


mum, . Parli- 
amentaria Anno 10 Regis 
Henrici ſecundi, qui fait 
Domini MCL XIV. ſan* 
citum eſt, De appellatio- 
mbus fi emerſerint ab Ar- 
ediacono debet 2 ad 
iſcopum, 
e 40, defuerit - 
125 erbibenda, ad 
2 Regem pervenien- 
am eft extremo, ut præ- 
tepto ipfins in Curia Ar- 
chiepiſcopi controverſia ter- 
mnetur : Ita quod nom de- 
beat ultra procedi ab que 
abs Domini * x 


.CC doing 


Touching the Third;Ce- eo * 
in bis Commentaries face to the 3 


ports our of 


wrote before the Incarna- Czſar's Com. , 


tion of Chrift, above 160d - 


dum in Britan- 


Tears paſt) affirmeth, That ia reperta atqʒ 


if the N ife be ſuſpe fed 12 in Gallians 


tranſlata, Ore. 


the Death of her Husband, Sed. |:nug 
Et fi compertum eſt, igni, Agi. . 
&c. inter ficiunt: That is, 

and if ſbe be found Guilty of 

the Death of her Husband, 


. which is Petit Treaſon, 


the Wife is burnt to Death, 


as ſhe is (in that Caſe) a 


this Day. 

For the Laſt, by an 4 
of Parliament holden in the 
tenth Tear of 'King Henry 
the Second, which was in ; - 
Anno Domini 1164. it 
enacted as followeth. © As geld. Janus 
15 Nr Appellation \ Angl. 72. 


any ſpall ariſe from den I 


* kay 1 they 


A © muſt 


proceed to the Bi- 
ce ſhop, 


from the Biſhop to / f. 


the L cbbi bp: And if 


&« the Archbiſhop do fail in 
Fuſtice, it muſt 
« Jaftly come to the King, 
« that by bis Precept the 
e Cortroverſy may be end- 


© ed in the Archbiſbop's 
1 Court, fo that there ought 


ce not 
4 


* * | * 
\ | 


&« not to be any Proceeding 


| | : a | | E 
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hoe inter alia, ne novum 
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« Farther without Aſent of videretur, in ipſo auto- 


<6 rhe King.” And that 
this a many other 


mißbt not tafie of Innova- 


tion, the Record ſaith, 
&« This Recognition or Re- 
< cord was made of a cer- 
“ tain Part of the Cufroms 


e and Liberties of the Pre- 


<< deceſſors of the King, to 
e mit, of King Henry bis 
&. Crandfather, and of o- 
ther Kings, which ought 
© to be obſerved in the 


„ Kingdom, and held of all 


ce for the Diſſentions and 


* Diſcords often arifing be- 


6 tween the Clergy and 
c ur Lord the King's 


© ftices, and the Peers of 


© the Realm: And all the 


. Archbiſhops, Biſhops, 


. Abbots, Priors, Clergy, 
<< with the Earls, Barons, 


ce and all the Nobles, &c. 


have ſworn and aſſured- 


E ly promifed- in the Word 


. ent to keep and obſerve 


64 7he ſaid Recognition #0- 


< ward the King and bis 


* Heirs in good ſooth with- 
c out evil Meaning for e- 


ver.“ But herein I per- 


ſuaded my ſelf, that every 
Man that bad adviſedly 


and with an equal Mind 


read Caudry's Caſe, pub- 


lifhed in my laſt Reports, 
zwonld ' therewith in this 


Point have been ſatisfied. 


I 


oy 


ta eft bæc Recognitio' five 
Recordatio cujuſdam partis 
On ſurtudinum & Liberta- 
tum anteceſſorum Regis, vi. 
delicet, Henrici Avi ſui, 
aliorum, que obſervari 
debeant in Regno, & ab 
omnibus teneri propter diſ- 
ſenfiones & di ſcordias ſæpe 
emergentes inter Clerum & 

fticiarios Domini Regis, 


Magnates Regi. Et 


banc . recognitionem five 
recordat ionem omnes Archi- 
epiſcopi, Epiſcopi, Abba» 
tes, Priores, Clerici, cum 
Cmitibus, Baronibus, Pro- 
ceribus cunctis, c. jura- 
verunt E firmiter in verbo 
veritatis promi ſerunt una 
voce tenendas & ab ſervan- 
das Domino Regi & bare 
dibus ſuis bons fide, G 
abſque - malo ingenio in 
um. Ego autem 
c in re mihi perſua- 
deo, quod quicunque con- 
ſiderate & æquo animo 
cauſam Caudrei in Re- 
lationibus meis poſtremis 
legerit, fibi abunde fa 
tisfactum puter. Nec poſ- 
ſum non agnoſcere, me 
minime expectaſſe, ut 
Theolegus aliquis ejuſ- 
modi reſponſionem pro- 
cudere voluerit, cujuſ- 
modi in ſucem prodiit 
idque duabus de cauls. 

Primum, 


grapho ſubjungitur.” Fc. 


. „ r r 
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Primum, quod Veritatis 
& Charitatis lineas -tran- 
fliendo, convitiis & ca- 
lumniis a quæſtione om - 
nino alienis ſit referta. 
Ingenium igneum & Sa- 
lamandrinum Theologos 
minime decet; & Con- 
vitia effulminata ex ore 
elferveſcente, quod ſe, 
animi inquieti frena ſpu- 
mantia mordendo, lanci- 
nat, quæque odii ſemina 
& lites in 21 ſe- 
rendi cauſas ſuggerunt, 


labiis Theologicis ſunt 


indigniffiima. Certo ſcio 


nec Syrtes quibus firmum 


ſolum non ſubeſt, nec 
ſepimenti ex carduis, 
paliuris, & ſpinis ad 
bales, macerias vel mæ- 
nia idonea eſſe, illi præ- 
ſertim qui ſublime & 
Theologi Catholici nomen 
lange Jateque patens ſibi 
arogat. Qui reſponſi- 
onem ex conſcientia & 
ckaritate molitur ut al- 


teri parti perſuadeat, ar- 


gumenta ejus & rationes 
repeteret, & Categorice 
atque Chriſtiane ad idem 
aponderet, nullis con- 
vitis in eum bratis 
quem in ſuam ſententi- 
an perducere ſtudet, aut 
ſudere debet. 'Tyrones 
in Dialectica convitiati 
lent (ut inſcitiæ no- 
am ſubterfugiant) cum 
dumehtum in illos con- 


„ 


To the READER 


* . 


And I muſt freely acknows 
ledge, that I never empected, 
that any Divine would haue 
attempted to have made 
ſuch an Anſwer to that Caſes 


as lately hath been publiſh= 


ed, for two Cauſes. Firſt, 
for that it is (exceeding all 
Bounds-of Truth. and Cba- 
rity) full of Maledictions 
and Calumniations, nothing 
pertinent to the State of the 
Queſtion. It becometh not 
Divmes, to be of fiery and 
Salamandrine Spirits: Nei- 
ther are bitter Invectives 


foamed out of an hot Mouth, 
ever fretting it ſelf upon 


the Bit of Diſcontentment 
(the Seeds of Hatred, and 
Means of making Contro- 
verſies immortal) beſeem- 


ing the Lips of any Man 


of that Profeſſion. Sure I 
am, that neither 
ſands having no ſtedfaſt 
Ground, nor Quickſets Z 
Brambles or Briars, are 

either for Foundations, or for 
Fences or Defences, eſpeci- 
ally for him that uſurpeth the 


ſublimeand broad- ſpreading 


Name of the Catholick So — 


Divine. He that will make 
any Anſwer out: of Cunſai- 
ence and Charity, to per- 


ſuade the adverſe Party, 
_ ſhould repeat bis Aut bori- 


tics, bis Arguments, bis 


Reaſons, and categorically 


and chriftianly Anſwer the 


Matter ad idem, . without 


9 


Onick- 15 
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e Invettive againf the 
| "Perſon, hou bis End is 
| Cor ' ſbould be) to convert ta 

| Bis Opinion. Nung Sophi= 
x peer are wont to rail (aud 
| by that Means keep them- 

ſelves from a_ Nonplus) 

when they are not able 10 

anſwer the mem infor- 

ced againſt them. Secondly, 


F dealt only with the Munt- 
à Subject proper to my Pro- 


| Expect not from me (good 
1 Reader) any Reply at all, 


— 


his Invefiives, and I cau- 
not make any Reply at all 
to any Part of bis Diſcourſe. 
True it is, that Calumnia- 
tions be great Motives 
Revenge, and conſequently 
of Breach of Charity, and 
' | . God's Commandment : 
= AndthereforeDavid pray d, 
Redime me a calumniis 
hominum, ut cuſtodiam 
mandata tua. But it is far 
unbeſeeming a Man of my 
_- _ _ Vacation, Convitium con- 
| yitio regerere, for that 
mere Lutum luto pur 
Aud God bath left a Prece- 


n 


dent of a Fudge, (who alſo 


er_ of 


was the firſs | 
Law) that be was Mitiſſi- 
mus ſuper omnes homines 
qui morantur in terra: 


M Boſe Example al Fudges 


* Moſes. 
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the RE AD E R. 


for that (as I publiſbed in : | 
my Epiſtle to the Reader) 


cipal Laws of England, a 


for I will not an ſiuer unto 


"Y ' 
** . 
LD 


tortum declinare nefciant 
Secundo,, quod in; Epiſto. 
la ad Lectorem jan 
tum e fuerim, 
mihi rem eſſe cum My, 
nicipali Angliz ure, 
quod mei _ . profeſſions Wi 
proprium eſt ſubjectum Wi 


3 
9 


. Reſponſum a me ne 
expectes velim (Candide 
Lecter) calumniis enim 
& contumeliis ejus minis 
me reſpondebo; & nub 
lum ad ejus commentati 
ones reſponſum refer 
viſum eſt. Verum el, 
calumnias vindictam pro- 
vocare, & inde charits 
tem & Divina mandats 
violare, ideoque Daus 
precatus eſt, Redime 1 
a calumniis hominum, 1 
cuſtodiam mandata tua. Me 
autem loci homine plane 
indignum eſt, Corvitus 
convitio regerere : IIlud e 
nim eſt Iatum luto purg® 
re. us ipſe exempln 
Judici propoſuit, qui 8 
ipſe primus erat Juris Ne 
lator, Miti ſimus ſuper on: 
nes homines qui morantur i 


terra. Ad | cujus exe 
T 7 {| 0 eth 


LS 9 
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genere. Cauſa cur re- 
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poſſym, hec eſt, egotan- 
tum tentum retulerim, 
& quaſi num conſenſum 
& concentum antiquarum 
bujus. Regni Legum, 
qus comprobatæ om- 
num ſeculorum ſucceſſi- 
tam univerſali con · 


e wet 
vam judiciis iſe 
iy 8 Juris 
var Prudentum ſenten- 
ol nis in ordine 3 
se jurejurando 

Wy conſejentia tulerunt. 


a Aae Paginam, Ca- 
15 put, & alia certa indicia, 


ad faciliorem inventio- 
nem, adnotavi. Plura 
etiam attexere poteram, 
niſi cauſe illius Relatio 
(que ſane perlonga eſt) 
plus nimio ſua prolixitate 


introſpicerem, ſemper EX - 


e pecans aliquod ad rem 
* deſponſum, in Authore 
ul A tandem deprehendi ſum- 


mam - Juris hujus Reg- 
Al, de quo agebatur, 
gnorantiam cum ſumma 
Wacia, 


1 To the REA D E R. | 
indies, irritencur, quan» (though chen be. provokes | 


ſponſionem reddere non 


Neurreret. Cum librum 


"= 


and of bim, 
maledicere, & ego thale» 
dicta contemnere. The 
Cauſe that I cannot reply 
i for that I have only re- 
ported the Text, aud as it 
were the very Voice of the 
ant ient Laws | of thig 
Realm, proved and appro- 
ved. in all Succeſſions of 
Ages, as welt by univerſal 
Conſent in Parliaments, as 
by the Fudgments and Re- 
ſolutians- of the reverend 
Judges and Sages of the 
Common Laws, in their 
Judicial Proceeding, which 
they gave upon their Oaths 
and Conſciences. : | 
1 quoted the Tear, the 
Leaf, the Chapter, and o- 
ther certain References for 
the ready Finding thereof. 
And I could have added 
more, if the Report of that 
Caſe (being very long, as 
it is) ſhould not have been 
drawn to an extraordinary 
Prolixity, But when 1 
expecting ſome Anſwer to 


the Matter; in the End I 
found the Autbor utterly ig- 
noramt (but exceeding bold, 


as commonly thoſe Nuali- 


quod plerumque tres concur) in the Laws 


At, con junctam: At per Kd tbe Realm, 2 


Tas of (9 
I have (god Reader) 
_ brought this faxth Work to 


+" 


_ ap 2 the. REA D E R. 


tenaute of r of ba O-. 
wiors of Concerts: b4< wy 
gon Cas i Fuſtice I 2 
ug Fudgment given 
me, ub 4 Nihil dicit, 
aud therefore cannot make 
any Replication. For his 
Divinity ies ci- 
publiſhed 
in the ſaid —4. an faci- 
3 (but 
bow truly and — bis 


and. 


ted by bin, au 


own Conſcience knowing, 
be 


theught it beſt for the 
ſalrim of his Credit to con- 
ceal bis gt 8 T * nor 


arfwer, 3 
follow 


and depart — the State 
of the Queſtion, whoſe only 
Sujet u tbe Municipal ' 
this Realm. © 


ig © Concluſion 
2 4 fe f 


and publiſh- 


thy private In- 


7. for ibe public 


and Nuiet off many, 

and for preventing of Dau- 
ger, the Daughter of Error. 
T conſcſs that Engliſhmens 
Actions have becn renown- 
1 Ain the Bar of the 1 
Ns 


— 


- ftimonium 


nomen  reticere © conſul- 


ud tari, & a quæſtione 2 
poſita, quæ in Jure no- 


corn: librum ne vel te- 
idem ex Ju- 
unicipalis Co- 


ris noſtri 


: - didibys, Statutis Parlia- 


+ 2 — ſeriniis le- 

judiciariis ab 
ipſo *prolatum, in ſuæ 
2 firmamentum 
Adee ut (Ju- 


Aria ipſa Jucicante) pro 


me ſententia lata ſi ex 
formula Nihil dicit, ideo- 
que reſponſum reponere 
dcr Ad Theolo- 
ger & FHiſtorica ab illo 
ta in eodem Libro, 
ſolummodo Ad faciendam 
populum (quam vere & 
ſincere ipſe ſibi conſcius, 


ut ſidem ſane tueretur, 


tiſſimum putavit) haud- 
quam Reſponſum re- 
eram: Hoc enim eſſet 
ipſum errartem conſec- 


ſro Municipali verſatur, 
ye l 177 


Jam ſexto huic oper 
(Benevole Lector) ſupre- 
mam manum impoſui, $ 
ad tuam privatam 
mationem, bonum por 
licum, plurimorum ſecu- 
ritatem, & periculum 4 
vertendum, quod ex et. 
rore enaſcitur, in lucem 
edidi. Res geſtas ae" 


mm in or yy Orbis 
tertarum theatro celeber- 


—— ad. Hiſtoria, 
qu ornate narraret, de · 
imur: Leges etiam 
—.— præſtanti 
elle, agnoſgo; multo ta- 
men preſtantiores quam 


e g "quia 
Styli ſplendor & Orati- 
onis compoſite ornatæ- 
que lumen abſit, quæ 
nunquam majori quam 
hodie Pretio, Prudentes 
mhilominus ſcientiæ my- 
ſteria amplectentur, licet 
exiliori ſcribendi genere 
proponantur, nec pretio- 
las & nobiles gemmas re- 
culabunt, quamvis vilio- 
ribus thecis recondantur. 
Particularium cauſa- 
rum & exemplorum Re- 
latio dilucidiſſima eſt do- 
cendi Methadus, & rec- 
ta Juris ratio & regula: 
vic enim Divinum , Nus 
men, cum judiciarias Le- 
ges per Moyſen promul- 
garet, exemplis docuit 
Pro, Legibus, ut yidere 
cars Levitica, 


Deut erouo- 
, 


— I TY © e+ ®- Ct we ws. re ops How Pg ec 


raphi iti- 
My ut regulam Juris 
Civilis, illuſtrent, ſepe- 


mmero regulam ad ex- 
emplum revocant, ut cla- 
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$5906 eee ac 
— quam ang their Laws moſt ex- 


ſimas ſial Line) fer want of good. 


 Warldy bur ſar Vetter done 
than they: have been told,. 
for uam of a good Hiſtory ; 


2 but far better than 


2 to any Eye (un- 
94 can J. # the vi- 


Stile, and Jair falling Sen- 
tences (which never were 
at , ſo bigh a Price as now 
they hear) but. wiſe Men 
will embrace. the Secrets 0 
Skill, though they be writ- 
ten with. an evil Pen, * 
will not ref! Ins. pet = 
ewels, t t * 
rought iu _— and 
bomely Fe 


"4 


The Reporting of parti: 
cular Caſes or Examples is 
the moſt per ſpicuoms Courſe 
of Teaching, the. right 

Rule and Reaſon of the 
Law: For ſo did Almighty 
God himſelf, when be de- 
livered by Moſes bis judi- 
cial Laws, Exemplis do- 
cuit pro „Firn as it 
appeareth in Exodus, Le- 
viticus, Numbers, and 
Deuteronomy. And the 
Gloſſographers, to illuſtrate 
the Rule of the vil Law, 
do often reduce the Rule 
into a Caſe, for the more 
a 2 lively 


| 


er is Relationibus' 


that þ won wet 
read (and 5 iwer ſal- 
tow) too euch at once; for 


27 5 Appi#tites are not of 


beft Digeſtion : Te 


K ts be attaine# 10 


by Parts; © and Nature 
(wbich is the beſt Guide) 
maketh no Leap, Natura 
non facit ſaltum. n 
true it is that Seneca ſaith 
2 in another Place I hau: 


ia) Quo plus recipit a- 


nimus, hoc ſe magis lax- 
at: The Mind, the more 
it ſuddenly receiveth, the 
more it loſeth, and freeth 
it felf. A a ſary and tu - 
multuary reading doth ever 
make a confuſed Memory, 
a troubled Utterance, and 
an intertats Pudgment. 

theſe or any other of 
Works may in any Sort 
(by the Goodneſs of Ale 
mighty God, who bath en- 
, ab me hereunto) tend 
"to ſome Diſcharge of that 
great Obligation Duty 
8 J am bound * my 

Cc nem? 3 oe 
for the, Nabliſpb- 
4 — of Inberitances, Poſ- 
fein, and Intereſts, in 
Peace and  Qnietneſs, I 


Hall reap n * 7 


4 apprehendendum, 
2 — que Dux op 


faeiant, 


Ts $6 Ap "AY 
n & vet 


us applicetur. In his me. 


legendis a 


mula ſimul legeret (& 
quaſi deglutiret) avidi e- 
nim appetitus non optime 
digerunt. Univerfum per 


tima, ſaltum non facit. 
Verum eſt illud Feneta 


(quod alibi protuli). 


tus recipit am 
N magis — 


Deſultoria & tumultuatia 
lectio memoriam · confu · 
fam, elocutionem impe« 
ditam, & judicium incer« 
tum reddit. Si hoe vel 
aliud quodcunque ex mei 
opuſculis quovis meds 
(Dei  optimi Matin 
propitia benignitate, qui 


mihi ad hec facultatem 


ſuppeditavit) ad fide 
quam merito profeſſion! 
me#z debeo liberandatt 
& ad heredk 
tates, poſſeſſiones, & ſul 
cuique jura in pace & 
ſecuritate conſtabiliendi 
- dirigant ; aliquem vitali 
arboris fructum mihi de- 
cerpam. Voti enim com» 
pos ero, & emulate 
mihi pro ſuſcepto labore 
ſatisfactum erit. Se 
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Where Servi intire e Mall 
be apportioned. 


2 36 Eliz. i in the Court of Wards: 


i F ations by the two Chief Tu ices and. 
E whole es 45 2 22 


inment 0 intire Services. | 


Buzz an Caſe. EY ag 2 


[ ui, annual Service of a Hawk, = Sul: of Court, 10 Co. 108. a, 
e Tenant makes a Feoffment in Fee of one Acre, | 
a ieee ſhall bold by Homage, Fealty, a Hawk, and 
ert by the Common Law, For (a) Que. in partes () 2 = 
BR nequeunr, ſolids a ſingulis preftantur,. there- 1 © 
agree the Books in 2 E 2. Avowry 184. 5 E. 2. ibid. 
E. 3. Avowry 101. 24 E. 3.73. 4. 34 Af. p. 15. 
7.2 HS. Tenures 64. and Tit. Avowery. And no 
ence as to this Purpoſe between 1ntire Services annual, 
ai, a Hawk, Oc. and not annual, as Homage, Fealty, | 
, Oc. And as to Heriot, vide 34 E. 3. ( Heriot 1. (5) 10e. 
be Statute of Weſt. 3. of c) Quia Emptores terra- 16. 2. 
er extend to intire Services to hold pro (4) 25 2 
3 becauſe ſuch Services are not divifible, and by (4) 2 inft. 1% 
gence each ſhall hold by the Whole, as he ſhall hold — wy ank 
. Common Law. But in the Caſe of Suit, the Stat.“ 
rice, cap, 9. has altered the Law in a Caſes: 4) 2 Inft. 16, 
by InCaſc of Coparceners and their Vendees b * uity, as 117, 118, 119, 
eee and ENS. 159. 4. C J. where the fg. — 
can de communt conſilio regni neſtri prouiſqnm 
7 * * 2 ae * * feta es, ad Aurea 3 


beæredes 


BRUERTO N“ Caſe. Parr VI. 


heredes vel ad alios per venditionem devolvatur, &c. 2. The 
Stat. provides, Er ſi plures fecffati fuerunt de hæreditate 4. 
ligna, de qua unica ſecta debeatur, Dominus unicam ſedtan 
Kabeat, Sc. But that is meant when the Ten't who holds by 
Suit enfeoffs others ſeverally, vis. one of one Part, and ano- 
ther of another Part, Ec. in certain; there Dom habelbit niſi 
unicam ſeftam ; and he who doth the Suit ſhall have Contri- 
bution for his Charge againſt the others, and that appears by 
the Stat. of Mariebriage, and the Regiſter, and F. N. B. 1 59, 
. But if the Tenant who holds by Suit infeoffs many joint- 
ly, that is out of the Stat. as to Contribution, for withoutex- 
is Agreement he ſhall not have Contribution. But yet al 
the joint Feoffees ſhall do but one Suit, as they ſhall pay or 
deliver but one Hawk, or other yearly intire Service, and 
therewith agrees F. N. H. 162. c. But if the Tenant makes 
. a Feoffment of the Moiety or third Part in Common, and not 
in Severalty, it is out of the Purview of the Stat of Marle- 
ridge: For when the Poſſeſſion is intire and undivided, there 
cannot be Contribution, and therewith agrees F. NZ. 162.4. 
(That Tenant in Common ſhall do ſeveral Suit, and ſeveral 
Service.) As Feoffee of the Moiety or third Part is out of the 
(a) Antes 1. a. Statute of Qui Emprores terrar to hold pro (a particula, 
50 — it is held in 29 H. 8. Bro. Tit. (b) Tenures. 2. Altho' the 
Gens Tenancy and every Fart of it is held and charged with intire 
Br. Tenure 64. Services; yet therein obſerve this Difference, between the Ad 
| of the Tenant by the Severance and Parcelling of the Tenan- 
cy to others (for that ſhall give Benefit to the Lord who is 
te) Co. Lit. i 5x. b a Stranger to it) (c) Res inter alios actæ nemini nocere di. 
1 Sid 93. bent, ſed prede ſſe poſſunt, and the AR of the Lord himſelf 
= >. to take any Parcel of the Tenancy, ſhall turn to his Preju 
dice; for by his Acceptance of any Part of the Tenancy, al 
the ſaid yearly intire Services are gone and extinct; and 
therefore if one holds his Land of his Lord by the yearly 
| Service, of a Hawk, Horſe, or the like; if in ſuch Caſethe 
2393 Lord purchaſes Part of the Tenancy, ſuch (4) intire Seri. 
Co. Lit.145.a. ces are gone, becauſe ſuch Service cannot be ſevered or ap 
* portioned. And foraſmuch as he has diſcharged Part by bis 
own Act, the whole intire Service is gone, in the ſame Man 
ner as if he had releaſed his Seigniory in Part of the Tenar- 
cy, all the Seigniory by his own Act is gone. And therewith 
(7) Sed. 222. agrees e) Lit. 49. g. 5 E. a. Avowry 206, 3. Another 
(/)10Co.x08.b, Difference was taken between the ſaid intire Services, an 
Oioco lob b. other the like, which are only for the ſole Benefit of the 
| Lord, and are a Charge to the Tenant, as the Serwis 
to render an Hawk, an Horſe, a Pair of gilt Spurs, & 
(&) co. Lit. and intire Services which are for the (g) Benefit of the 
149-2. Commonwealth, or for the Nefence of the Realm, * 
for the Advancement of Religion, and the Service, 
God, or for Works of Devction, Piety, or — 
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l. par vI. BRUER TON Caſe. 2 


de de for the Advancement of Juſtice: In ſuch and the like Ca. 

es, altho' the Lord purchaſes Parcel; yet the intire Services 

" temain, As if the Tenant holds by (2) Knight's Service, (2) 2Co.105.bs 
by MW which is an entire Service to be done by the Body of a Man C Lit-149.a; 
(for Eſcuage is but a Penalty for not doing of it) in this Caſe 

becauſe it is for the Defence of the Realm, and pro bonopub- 

lice, altho the Lord purchaſes Parcel of the Tenancy, yet the 

Service ſhall „ and therewith agrees Litrleton, lib. 2. c. | 


Rents, fol. 49. The ſame Law of (b) Caſtlegard, Cornage, and (5) Co. Lie, 


" Wihhelike. Vide 11 H.. 12. B. Quia pro defenſione regni; ſo if one 4 
en, Wholds of his Lord to make a Bridge, repair a Highway, or to (c) Co. Li 
all nabe a Beacon 8 Tenures you may ſee in 11 H.. 12. h. - =} Br. Te 
* ud 24 H. 8. Br.Tenures 53.) Altho' the Ld. in ſuch Caſe pur- nure 19; 


chaſes Parcel, the whole Service remains, quia pro bono pub- 

lico, So if one holds to (4) marry a poor Virgin yearly, as the (4) Co. Lit. 

Tenure is in 24 H. 8. Br. Tenures 53. 21 opus Charitatis; . 4. 

ſo if the Tenure be to find a (e) Preacher in ſuch a Church, (e) Co. Lit. 

et to provide the (F) Ornaments of ſuch a Church, as the () &. Lit. 
like Tenure is in 35 H. 6. 6. b. quia opus devotionis & pie- 149. a. 


2 tis, So where the Tenure is to aſſiſt the ( 8) Sheriff, or to (£) Co. Lit. 
1 be High (Y) Conſt. of England ; for theſe are for the Advance- 555 Dow 1975 
1 of Juſtice, for the Determination of divers Caſes doth + 


I. 39. Kelw. 
belong to the Court of the Conſtable and Marſhal, and the i 8 b, 171.2.b, 
dheriff is the Miniſter of Juſtice. Yide 11 Elia. Dier 285. rams 
«16 E 3. Avowwry 93. Or if the Tenure be ad cuſtodiend Comer, 
N Recorda Domini Regis, as the Abbot of St. Bartholomew (i) Co. Lit. 

in Smit hela held, as appears inter Recorda in Turre London, 9 * 


N. 2, membran. 15. in dorſe, quia iſta concernunt admini- 


ſelf ar juſtitie. But if the Tenure be to be (&) Carver, or But- ( Co.ios 4. 
9 xr, or Cook, &9c. to the Lord, or to cover the Ld's Hall, 105. b. 
attend upon him at ſome principal Feaſt, Sc. in ſuch | 

8 es, A Purchaſe of Parcel, all is extinct, for theſe 

r the only Benefft of the Lord himſelf. 4. Another 

her lifference was taken between intire Services, when the Do- () Co. Li: 


ls of the Services by one Tenant of Part ſhall ſerve for all, 149. a. 


+ be who doth it ſhall have Contribution ; and when eve- 
I. ſeveral Tepant ſhall do the ſeveral intire Services. As in 
TY de Caſe of duk in the Caſes aforeſaid, one only ſhall do it, 
in Wi” the others ſhall makeContribution. And therefore there, 
. Parcel comes to the Lord, although it be by Diſcent, 
90 ch is an Act in Law; yet all the Suit is gone, for there 
* un Contribution as well when Part comes by Act in Law, 


When it comes by rhe Act of the Party, therewith a- 
Pa 34 Ae 15 & 35 H. 6. Execution 21. But if Parcel 
as to the Lord, where the "Tenure is by a Hawk, 

; 27 ap a Horſe, 


BRUtRrON f Caſe. Part M. 


Lic. 149. a. therefore no Contribution ſhall be in ſuch Caſes. But as it 
— been ſaid) every ſeveral Feoffee ſhall hold by a Hawk, 
Sc. 5. Another Difference, as to intire Services 
Lord comes to part by a meer Act in Law, and 
the Act of the Party, aud namely when the origi- 
| the Act of the Party, as Recovery in a Ceſſavit 
of Parcel of the Tenancy, all che intire Services, which arc 
the Benefit of the Lord as Suit, Grain of Wheat, 
| Sc. are and extinct, and therewith agree 
41860 E 3.40. FEN. 209. 4. 


LY 
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Br. Apportion- in Part b 
ment 2. 
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Where the Parol ſhall demur 
for the Nonage of the De- 
mandant, and where the 
Teriant ſhall have his Age. 
PDaſcb. 35 Eliz. 
In the Common Pleas. 

2 8 MARK ATL“ Caſe. 


Formedon in Remainder by an Infant, of a Remainder 
limited to his Father, and his Heirs (whoſe Heir he is,) 
e Tenant without any Plea pleaded might pray that 
Parol might demur for the Nonage of the Demandant. 
And 3 E. z. Age 72 was cited that the Parol ſhould demur; 
and it was objected, that although 8 E. 3. 59. be to the 


on which he nds his Opinion, is againſt Law. For he pl. 27. 
faith, That when the Infant has recovered in his Forme- 
don. in Remainder, that he ſhall not be in Ward. And it is 
apparent in a Formedon in the Reverter brought by the 
Heir of the Donor, the Tenant may pray that the Parol 
may demur without any Plea pleaded. And therewith agree 
18 = Age 11, and 12 E. 2. ibid. 145. But at laſt the Re- 
cord of a Judgment was ſhewed Paſeh ( 4 Eliz. where 


leſe 


Ten t ſnould not be allowed, but that he ſhould anſwer preſent- 

ly. And for the better underſtanding of the true Reaſon of this 

Judgment, the Rules of the Common Law as to this P 

ae firſt to be obſerved, and then what Alteration any 

has made in ſuch Caſe. And as to the firſt it is to be known, 

that every real Action either - poſſeſſory, that is wh, 
3 


p the Caſe of one Markal it was moved, Whether in « z Bulft, 19s. 


(b) Mo.16, 35 


the Caſe was, that a Scire facias to execute & Fine brought 1 *24erl. 24. 
by the Heir within Age of him in the Remainder in Fee 4 Sn 7 
which Remainder was limited to his Grandmother and her Kelw.204. | 
Heirs ; the Tenant prayed that the Parol might demur for — Ta 
the Nonape of the Demandant. And after many Arguments N. Bendl. 121. 
and great Deliberat. it was adjudged, that the Prayer of the pl. 152. 


contrary, yet the Reaſon which (a) Herie there gives, up- () py, 17 U. 
7 5 
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Ng  Manxar's Caſe. Parr VI. 
of his own Poſſeſſ. or Seiſin, or Aunceſtrel, ſc. of the Seign 

) x Rol. 141, or Poſſeſſ. of his Anceſtor. And generally in all real (a) Adi. 
EE ons, which an Infant brings of his Poſſeſſ. altho he has the 


Land by Deſcent, and altho the Tenant pleads the Deed or 
Warranty of his Anceſtor, the Parol ſhall not demur far his 
Vonage, for by the Preſumption of Law, the Granting that 
- the Parol ſhall demur, for the Nonage of the Demandant, 
is in Favour, and for the Benefit of the Infant, left for Want 
of good Intelligence of his Eſtate, and of the Ttuth of the 
Matter he ſhould he prejudiced of his Right which deſcend- 
ed to him from his Anceſtor, and therefore the Law in ſuch 
Caſe will rather ſuffer a Delay, than hazard the Right of 
the Land, the Pofſefl, whereot his Anceſtor had, by Negligence 
or otherwiſe loſt, But when his Anceſtor dies ſeiſed, and the 
Land deſcends to the Infant, and he enters and takes the 

Explees and Profits, in this Caſe it would be a Prejudice to 

the Infant that he ſhould loſe his Poſſeſſ. which he had, and 

ſhould be thereof delayed till his full Age: But when onlya 

bare Right deſcends to him he is not at any ſuch Prejudice: 

And therewith agrees 12 E. 4. 1). in a Writ of Entre ſur J 

Y Rol.141, Z. of a Difleifin done to the Infant himſelf; and 41 
00 N 17 3. Age 39 in a Writ of Right c) of a Deforcem. to an lu: 
$41, Dy. 137. a. fant himſelf of Land which he had by Deſcent. So in Ef. 
cheat and Ceſſavit, and Writ of Right ſur diſclaimer brought 
by an Infant, becauſe he has che Seigniory in Poſſeſſ. which 
by Eſcheat, Ceſſer, or Diſclaimer he loſes, and his Anceſtor 

had not any Right to the Land, for this Cauſe the Parol ſhall 

iDy.137.p125 pot demur for his Nonage. So in a Writ of 4) Meſne brought I ;» 
1R9},138,139, by an Infant, becauſe the Cauſe of the Action and Wrong 40 
342. Ca. 55. a. pins in the Time of the Infant himſelf. 21 Ew. 3. Age $5. rip 
. Tempore Eqgw, 1. Age 119. ) Edu. 2. Age 140. and as to . Wl thy 
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4 ions Anceſtrel, there are two Sorts of them; one called . ref 
h | cgeſtrel Rightful, becauſe nothing deſcends from the Anceſton Wl Wa 
Gyn zv pl. but a bare Rights the other called Action (e) Anceſtrel po, that 

23. 2 ind , ſefſory, becauſe the Anceſtor died in Foſſeſſ. and the Land it I was 

367 ſelf deſcended. In all Cafes when a bare Right in Fee-fim- Wi ther 

plwGKubs deſcends from any Anceſtor (who once was in Poſſeſſ.) to by a 

an Infant there in any Action Anceſtrel brought by him, the orpl 

; Tenant without any Plea pleaded, may pray that the Parol de: the 

Of) Dyer 107. mur. As it an Infant brings a Mrit of 4; ) Right as Heir tohis Bi vere 

Pt. 1 K. Anceſtor, and alledges the Explecs in his Anceſtor, the Te: ¶ nge 

nein nant (without any Plea) may pray that the Parol demut. 34 

) 1Rol 137, So if an Infant rings 8 Formedon in (g) Reverter, una 
las. Heir to the Donor, for there he demands Fee-fimple of iſ that 
the Seifin of his. Anceſtor, and there he ought to d {Mwithe 


1 ledge the Explees in the Ponor; and therewith agree 15 the Þ 
Fw, 3. Age 11. 12 Eaw. 2. ibid. 145. But in Fon 0 A 
f "ig „ 1% T0 000 & i 


| 


— x 


paar VI Maxrxar' Caſe. 


4 
in (a) Rem'r, altho he demands Fee-fimple, yet becauſe his ( Dyer 133. 
Anceſtor, to whom he is Heir, was never ſeiſed, nor took pr _ 
any Explees) and therefore in ſuch Caſe he ſhall alledge 1 Rol. 1374 + 
Explees only in the particular Tenant who has the Eſtate on Moor 35. 
which the Remainder depends, for this Cauſe the Tenant ky” 2g 
(without Plea) cannot pray that the Parol demur, for- 
aſmuch as the Rem'r never was in the Poſſeſſ. of any of his 
Anceſtors, and the Demandant himſelf will be the firtt in 
whom it will veſt, and that will have Seiſin of the Land in 
Demand; and that was the true Reaſon of the ſaid Judgm. 
And it is not called Action Anceſtrel Rightful, becauſe the 
Action deſcends, but becauſe the Right deſcends from the 
Anceſtor, for which an Action of the Seiſin of his Anceſtor 
is given to the Heir. And therefore if an Infant aliens with- 
in Age, and dies within Age, and his Heir brings a Writ of 
dum (b) fuit infra ætatem, the Tenant may pray that the (8) 1 Rol. 146. 
Parol demur, and yet the Action doth not deſcend, for it doth 2 Inſt. 291. 
not lie for him who aliened, becauſe he died within Age, 8 
and the Writ faith aum ſuit infra tat. So if the Heir with- arab 
in Age 1 o a Writ of Non compos (c) mentis, the Tenant (c) Dyer 137. 
may pray that the Parol demur, and yet a bare Right and Levee > 
no Action deſcends. Vide 30 Exv. 3.7, In all (4) Actions An- (4) Dyer 1 w . 
ceſtrel ney: as in Coſinage, Beſaiel, Aiel, &c. where the pl.25.2loft2gþ 
Anceſt. died ſeiſed, there the Ten't can't (without Plea pleaded), | 
pray that the Parol demur forthe Nonage of the Demand. But 
at the Com, Law, in ſuch Actions, if the Tenent had plead- 
ed a Feoffm. or other Act of the Anceſtor in Bar, by which it 
appeared, that either nothing, or but a bare Right at moſt 
deſcended, which makes it equivalent to an Action Anceſtrel 
rightful, there the Tenant on ſuch Plea pleaded, may pray 
that the Parol demur ; and the Demandant for the Tender- 
neſs of his Age, and in Reſpe& whercof the Law preſumes 
Want of Underſtanding in him, ſhall not be hazarded to try 
that which may perperually bar him ; and that the Com. Law 
was ſuch, well appears by the Stat. of (e) Glouceſter, cap. 2. For (e) Inſt. 2905 
there it appears, that in Cſinage, Beſaiel, Aiel, Ec. brought 201. Dyer 147, 
by an Infant, the Tenant in Anſwering alledges a Feoffment, er 
drpleads ſome other Thing, or the Inqueſt was delayed till! 22 3 
the Age of the Infant, c. that now he ſhall anſwer 2s if he - 
yere of full Age. But this Act extends only to Writs of C- 
ue, Beſarel, and Aiel, 8 Edw. 3. 36. againſt the Opinion in 


34 Hen, 6.3. that it extends to other Actions (f) 45 Edv. z. % Es. 
1 na Ruid juris clamat by an Infant, the Detendant ſaid, 8 
** that his Anceſtor by Deed demiſed to him for Life, 9 Go. 88. b. 
f without Impeachment of Waſt and Saving, Sc. and becauſe 3 vv 137. 
10 the Plainti being within Age cannot confeſs a Deed with- 138. 


0 Age, it was adjudged, that he ſhould attend till his full 
3 B 4 | Age, 


0 n 

Age, s Edv. 3. 48. agreed on the like Plea pleaded in Waſt by an 

Infant; for during his Nonage he ſhall not be Party to try the 

Rol. 37, Deed of his Anceſfor in ſuch Caſes, In a Formegon in a) Deſcen- 

%%% der in which the Demandant ſhall not recover the mere Ris t 
but a limited Eſtate per formam doni of the Seifin of the 

nee, the Parol ſhall not demur by the Prayer of the Tenant, but 

he ſhall be anſwered within Age, unleſs ſomething be pleaded 

againſt him, to which he cannot be Party to try within Age; 

and there with agree 8 Edu. 3. 9. 12 Edv. . 1). 34H. G. 3. 40 Ed.; 

42 Edu. ;. 13 Edu. z. Forme don 96. 3 Ed. 2. ibid. 133. But in 

(6) x Rol, 140, (5) Aſſiſe, and Aſſiſe of Mortanceſtor brought by an Infant, be- 

141. Dy. 135. a. cauſe there is a Jury the firſt Day, and the Jury inquire of Cir- 

. cumſtances, the Parol on any Plea pleaded ſhall not demur, 8 Ea 

— A 2 Inſt. 3-36: And it is to be known,that the Stat. of (c) Veſtn. 1. c. 4). 

257, 23. takes away the Age as well on the Part of the Tenant as of the 

Demandant ina Writof Entrie fur ai ſſeiſin to the Anceſtor, if 

' freſh Suit was made, as it isadjudged in 24 EA. 3. 46. For in ſuch 

Caſe becauſe a bare Right deſcended to the Heir at the Com. 

Law, the Parol demurr d for his Infancy. But the ſaid Act is tu 

ken ſtrictly, and doth not extend to any other Action than a 

Writ of Entrie ſur difſei/in, 46 Ea. z. Age 76. But at the Com. 

Law, if the Grandfather was diſſeiſed, and brought an Aſſiſe 

and died pending the Writ, and afterwards the Father brings 

Writ of Entrie ſur diſſeiſin, and pending the Writ the Father 

alſo dies. in that Caſe ina Writ of Eutrie brought by the Son uf 

the Difſeifin done to his Grandfather, the Parol ſhall not de- 

mur for the Nonage of the Son, for the ſpeedy and freſh Pur- 

ſuit which has been made, and therewith agrees 10 EA. 3. 5c. 

And it is to be obſerved that in all real Actions at the Common 

(Cr. ſac. 392. Law, if the Tenant (4) was within Age, and in by Deſcent, that 

1 ; -- ſhould have his Age, 2 1 Ev. 4.5,8. in aſe) Scire facias ona 

(bald ine, 43 EA. 3. . in F) Error, if he be Tenant. Vide 8 Edu. 

19. 13 Edw.z. Age 7. in Formedon in Deſcender. 45 Edw. z. 


135,136, 137, 
$38,139,140 Age 40. in. iel, unleſs the Action be grounded on his own Wrong, 
600 Nl. 38, as in g) Cefſavit of his own Ceſſer, 2 EA. z. 25 132. 9 EA. z. jo. 
i ln 401i. 14 EA. 3. Age 88. Vide 28 Ed. 3. 99. 3 1 EA. z. Age 54.adjudged. 
| * And unleſs it be in a ( nuper obiit, when he claims as Heir 
f Co. 47.0 4 from the ſame Anceſtor. Vide Ed. 3. 13. 4 Ed. 2. Age 13). E 
ben . , 4, 142. 13.4.2. b. 14. Vide 5 Ala. 36. () in Baſſer's Cat: 
5 _ 125. for a auer obiit is principally brought to try the Privity of the 
* 126, Kc. Blood, and unleſsit be in If k }Partitione facienda,becauſe both 
Dall ad K-w. are in Poſſeſſion. Yideg H.6.6. 10H.4. 5. and 8 Eau. 3. and ui 
3 leſs it be in (7) Attaint, 9 H.. 46. for the Miſchiefof the Death 
Ges, Lir. r of the Pett Jury. So that the Law favours the Ten't within 
131.2.Hob.479, Age, who has the Poſſeſſion by Deſcent more than the De 
z Rol, 138, mandant, who has but a Right by Deſcent. But the faid 


9 ns Act of Weſtia, 1. takes away the Age of the Tenant in 4 


Cr jsc-392,393- Writ of Entric fur difſeiin in the Per, es is aſoreſad 
+ Rul. 177. 5 ä C 1 Ard 
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Parr VI. MARKXAL'S Caſe, 


cie ſeem to r and by theſe Differences ma 
reconciled. Jide 8 E. 4. 10. if the Parol ought to demur for Fitz. Age 2 


pray that the Parol demur. But in ſuch Caſe be ought to 13. H. 7. 18. b, 
mw more certain; for there he ought to ſhew how Cofin. 6 E. 3. 216. b. 
ide 


% 
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Hill. 40 Eliz. 


-Þt be Exchequer. 


Sir Jon x M oLYN's Caſe. CES 


Kas Edw. 3. the Abbot of Weſtminſter Meſne, 

and C. Tenant of the Manor of pes re in the 

. County of Buck. The Tenant was attainted of Treaſon, and 

ard. 468. After found thereof, King Ev. 3. by his Letters Pa- 
Lane 7. tents granted over the ſaid Manor to Sir 7ohn Molyns, and 
Poph. 138. his Heirs, Teuendum de nobis, Heredibus & Succeſſoribus 
noſtris & alits Capitalibus Dominis feodi illius, per ſervitis 

inde debita, & de jure 1 : Of whom, and how this 

Land ſhould be held, was the Queſtion. And it was object 

ed that in this Caſe the Tenure ſhould be of the King, for 

three Reaſons; 1. Becauſe the Words of the Tenendum are, 

per ſervitia inde debita, & de jure conſueta; which Words 

could not either revive, or create a Tenure to the Meſne; 

for by the Attainder the Meſnalty was extinct, and there- 

fore at the Time of the King's Grant, nulla ſervitia fuer 

2 Rol. 502, 514. debita & de jure conſueta, for all Services were extin& : and 
r 2. therefore as in 2) H. 8. Br. Parl. 77. it is ſaid, That if the 
kb: 4 3s. King has Land by Forfeiture of Treaſon, thereby all Te- 
Parliament 77. nures are determined, as well of the King as of others; and 
B. N. C. 92. there, if this Land be afterwards given to another by Parlis 
ment, ſaving to all others their Rights, Rents, Services, 

Sc. there the Seigniories of common Perſons are not rei 

ved; for no Seigniory was in eſſe, tempore ſecundi aftui 
facti. So in the Caſe at Bar, tempore confettionis Literd- 
rum patentium, there was no Seigniory, or Service in eſſ, 
and therefore of Neceſſity the ſaid Manor ought to be held 
of the King; but the Words ought to have been, per ſerv! 
tia ante Proditionem, or ante Attincturum, inde prius di- 
bita, Sc. 2. In this Caſe an expreſs Tenure is reſerved to 
the King; for the Tenendum is, Tenendum de Nobis, Ec. and 

therefore it ought to be held of the King; and foraſmuch 5 
g a 


2 * 
. * 
1 4 


Pant VI. Sir Joun Morryn's Caſe, 6 

one and the ſame Land cannot be immediately held of ma- 

ny, therefore theſe Words & aliis capitalibus Dominis, c. 

are void, and the firſt Words, vis. Tenend de Nobis ſhall 

ſtand. 3. Divers Otfices and Licences of Alienation, and o- 

ther Records were ſhewed to the Court, by which it appear d 

that the Law had been always ſo taken, that the ſaid Manor 

was held of the King in Capite; & conſuetudo eſt optima in- 

terpres Legum. As to the firſt, it was anſwered and reſolved 

by the Barons of the Exchequer, that the Words are (a) ſuf- c b. 
2 to create a Tenure in the Meſne, as it was before the 9 Co. 131. a. 
Treaſon; for ſo is the King's Meaning; and it is conſonant 11 Co. 11. b. 
to Equity, vis. that the Meſne who did not offend, ſhould * Rol. 502, 
not loſe his Services; and therefore the Grant ſhall be taken 

beneficially for the Honour of the King, and for the Relief (5) 2 Rol. 

of the Meine; and the Words of the Tenendum cannot have Rep. 14 


bels 454 Ho TH we 


(oy 


King's Grant doth in Judgment of Law amount to the revi- 4" ig 
ringof the antient Seigniory. Note the Gravity of the antient ;,. a. b. 
Sages of the Law, to conſtrue the King's (e) Grant beneficial- 2 Init. gor. 
ly for his Honour, and the Relief of the Subject, and not (e) 2 Rol. 3, 4. 
to make any ſtrict or literal Conſtruction in Subverſion of ſuch: , 2 J 
Grants, As to the ſecond Point, it was reſolved, That all 2 7.4.56 2. 
the Words of the Tenendum in the Caſe at Bar might well 5 ©* — 
ſtand ; for the ſaid Manor ſhall be held of the King as Lord 5 cc, * 
Paramount, and of the Abbot as Meſne, vis. of the Meſne 124. a. 
immediately, and of the King by a Meſne, as it was held “ 2 67. b. 
the Attainder, and that was the honourable Intention 2 154 — 
of the King, and ſtands well with the Words: For as the 49 4 


Barons ſaid, divide the Words of the Tenendum into two 3 © 


R E223 . 8 Þ- 57 w 65) RR TS a 


Jemure ſhall be of the Abbot, as it was before, then join them — wa 
N | | together, (H Rol. 508. 


268  Wrztrtrn's Caſe. Parry] 
. in the Cafe at Bar, and the Tenure ſhall be 
the Abbot immediately, and of the King as Lord Pag. 
mount. As to the faid Offices, Licences and other R 
the Barons faid, That foraſmuch as by Conſtruction of Lay 
6n the faid Letters Patents, it appears that there is no im- 
mediateTenure of the King, although it has been otherwiſe 
found in Offices, or admitted in Licenſes, or other Records, 
that cannot alter the true Tenure, which originally appears 
(to them as ge of Record. And it was faid, Quo li. 
cer 40 eſt magnæ aut boritatis nunquam tamen pre. 
judicat veritati. 


. 
* 
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Paſch. 43 Eliz. 
In the Exchequer. 


Wuzrrtzns Caſe. 


Ce. Lu. 57. b Ing H. 8. by his Letters Patents ex certa ſcientia & ne- 
| 1 22 K — motu f ted Lands in Fee, Tenendum de Nobis & 
(2) Ley de MHeredibas noftris per ſervitium unius (a) Roſe ruleæ an- 
Gards, &c. 3. auatim ad Feſtum Nativit S. Fohan' Baptiſte ſolummodo pro 
ep. 43. ommibus & omnimodis aliis ſervitiis. And it was adjudged 
| in the Exchequer, that it was a Tenure by Socage in Chief. 
But it was objected, 1. That if the King grants Lands in 
(9 29 H.. Fee, and reſerves (I nothing, the Patentee ſhould hold by 
pr Livery 57. Knights Service in Capite. The ſame Law if the King 
Log Gards, gow Lands by expreſs Words (c) abſque aliguo inde re 
9 Co. 123. a. b. 


Or if he grants Lands without any Reſervation, the 


of the King b ights Service fot 
ell 6 33 6. 7. 4. 2. It 


2 Kok 502 Tenure ſhould 
„. the Incertainty, and fo it is h 


(c) Ley . 
Verde, Kc. 3. was | objefted, That in the Caſe. at Bar the Tenure 
9 Go. Neeb. cauld not be by the Setvice of a Roſe only pro omnilus 5p 
+ Rel: 502. Alis ſervitiis, according to the Words of the Tenendun, Wl x, 
ſiot to every Tenure there ought to be Homage, or Fea 
ty at leaſt; then foraſmuch as the Tenure cannot be by! X 
Roſe only, the King is deceived in bis Grant.» 3. Pont. 46: 
much as à Service above the Roſe, ought to be of gs vor 


Paxr VL WAEZIIZRNV Caſe. 7 
by Conſtruction of Law added to the Laar 4 the beſt and 
heſt Service ſhould be taken and added for the Ki 
that is Knights Service, for the Uncertainty: Let it 
was reſolved, that foraſmuch as Fealty is incident to every 
| Rent-Service, the Law annexeth Fealty to the ſaid Rent, 
; and then theſe Words, ſtil. pro omnibus 2 aliis ſervitits, is (a) Ley de 
to be intended of other Services which the Law doth not Gards, &c. 4. 
imply or add to it, ſo that the Tenure ſhall be by a Roſe 8 
— Fealty, and that is the favourable (I) Conſtruction of 2 In. 496,497. 
the Law, as near the King's Intent as may be. And by this ; Bulſt. 6. 
Conſtruction the ſaid Words ro omnibus aliis ſeruitiis have at 2 5. 
ſome Effect, and ſhall not be rejected as idle, and of no Force. 11 Co. 11. x. 
And Preſot ſaid 33 H. 6. 7. 4. That if the Ki grants Kelw. 175. a, 


Land, and reſerves any ſpecial Rent, the Tenure be 198. a. 
ſuch as he reſerves, be it Socage or other, e 
: d. 32. 2. 


6, a, 143. b. Hard. 500. Fitz. Grant 29. Br. 9.1 221 
Poſtea 56. a. 9 Co. 30. a. 123. 42. Antea 6. a. Exemption 9. 1 Co. 48. 3: 2 R. 4b 
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Reſolutions and Differences 
when a Bar in one Action 


| ſhall be a Bar in another. 


Mich. 40 & 41 Eliz. 
In the Commun Pleas. © 


FERRER'S Cafe. 


Etween (a) Ferrers and Arden theſe Points were reſol- (a) Cr. El. 667, 

ved: 1. When one is (5) barred in any Attica reel or ps 
perſonal, by Judgment on Demurrer, Confeſſion, Verdict, Nu. © 
&c, he is barred as to that or the like Action of the like (5) Dot. pl. 6g. 
Nature for the ſame Thing for ever. For * Expedit rei- * 3 Co. 37. b. 
Publ, ut ſit finis Litium. But there is a Difference be- 98. b. 
tween real Actions and perſonal Actions. For in (c) a perſonal 82 5 
Aion, as Debt, Accompt, c. the Bar is perpetual, for the Pl. e)Polten 46.2. 

| . placit. 65. 
Pref, ad Rep. 10.) Moor 458. pl. 633. 12 E. 4. 13. a. b. 4 C2. 43.2, Lathe 299. / 
PE e 330 cant. oꝭ 


SGodb. 271. 


. |  Fenrnnn's Caſe. : Parr VI. 

cannot have an Action of ah higher Nature, and therefore in 

ſuch Caſe he has no Remedy but by Error or Attaint. Bur 

| 2 Dock. pl. 95. if the Demandant be (4) barred in a real Action by Judgm. 
ONES: . on a Verdi, Demurrer, Confeſſion, &c. yet he may have an A- 
410. 43.3. Qion of an higher Nature, and try the fame Right again, be- 
Gr. Car. 465. cauſe it concerns his Freehold and Inheritance. As if a Man 


456, 467- be barred in an () Aſſiſe of Novel un yet upon ſhewin 
; |  aDeſcent, or other ſpecial Matter he may have an Aſſiſe ot 
. ©  — Mortanceſter, Aiel, or Beſuiel, Entrie ſur diſſeiſin to his An- 
(c Nan ceſtor. So it was ſaid, if a Man be barred in a Forme don (c) 
65. ; in Diſcender, he may have a Formedon in Revertet or Rem'r, 
for that is an Action of an higher Nature; for therein the 
1 Fee-fimple is to be recovered, according to the Opinion in 
77 * wag (4) Robinſon's Caſe in the 5th Part of my Reports f. 3 3. And 


A8 if any one be (e) barred by Judgm. in any real Action of the 
(2) Do&. pl.66. Seifin of his Anceſt. or of his own Poſſeſſ. he may have a Writ 
Gr: Jec 464 of Right, in which the Matter ſhall be tried and determined 
2 66. again. But a Recovery or Bar in an Aſſiſe, (J) is a Bar in e- 

. Cr. Jac. 465. very other Aſſiſe, and in a Writ of Entry in the Nature of an 
2Rol-Rep.1z, Aſſiſe; for both are of his own Poflefl. and of one and the fame 
15, . Nature between the ſame Parties. So a (g) Bar ina Writof 
(g) Dodd. pl. 66. Aiel, is a Bar in a Writ of Beſaiel, or CMinage, c. for theſe 
2 are Anceſtrel, and of one and the fame Nature, & /ic de cæ- 
teri g. So that the Law has provided greater Safety and Re- 

medy for Matters of Freehold and Inheritance than for Debts 

and Chattels; for there once barred always barred, (as it has 
Dy. 371. pl. 6. been ſaid) unleſs it be in a ſpecial Caſe,as appears in the ſaid 
1 Mod. 207. Robinſon's Caſe. Vide F.N.B. 5. N. 30 A P. 5. 4 Ed. z. E. 
ſtopp. 133. 5A. Þ.1. 11 Ed.3. Entre 56. 12 EA. 4. f 3. 4. b. 2 R.. 

RE 144. . 33 H. S. Action ſur le Caſe Br. 10s. 29 H. 8. Br. Det. 
) Do&.pl.66. 154. But in a (%) Formedon in Diſcender, if the Demandant be 
Co. Lit. 393. b. barred by Verdict or Demurrer, yet the Iſſue in Tail ſhall have 
a new For medon in Deſcender on the ConſtruR. of the Stat. 
Gd es. of Meſtm. 2. c. 2. So if he be barred in a Writ of (i) Error on the 
Cr. Ei. 388. Releaſe of his Anceſtor, his Iſſue ſhall have a new Writ of 
(k) Do&.pl.66 Error, for he claims in not only as Heir, but per form” doni; 
(1) Dy. 188. fl. and by the Statute ſhall not be barred by (k) feigned Plead- 
Co. Lit. 20.4. ing, or falſe Pleading of his Anceſtor, ſo long as the Right 
* Cs. El. of the Intail remains; and therewith agree 10 Hen. 6. 5. 
ea Dog 56s. 3 El. Dier () 188. Sir Ralph Rowlet's Caſe, Another ( Dif 
( Dost. pl. 6. ference is in real Actions or perſonal, between a Plea to the 
Gd 1 Action of the Writ, and « Plea to the Writ, for if the De- 
2 Vent. 155, mandant or Plaintiff has () miſtaken his Aion, ſo as the 
(0) Vocu.pi.66 Plea of the Tenant goes to the Action of the Writ, 4s 
Formedon'in the Remainder, where it ſhould be Forme. 
don in Reverter, ſuch Action without Judgment upon 
Verdict or Demurrer, Sc. doth not bar the Demar 
dant of his rightful Action; and therefore if the De- 


mandant (9) in ſuch Caſe be Nonſuit, or the Plea be diſcoat 
| n 


(i) Doct. pl. 56. 


$. C0. 33. a. 
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nued, he may bring his rightful Action; and therewith a- 

27 E. 2 6 H. 4.4. 2 R. 4. Eſtoppel 2 10. 4 E. 3. 54. 
ny (9) if the Plea be but to the Writ, ſo that the ſame Na- (3)Do2 pl. cc. 
ture of Writ remains, in ſuch Caſe altho' the Plea to the 2 i 
Writ be adjudged againſt the Demandant upon Demurrer | | 
or Verdict, c. yet he ſhall maintain the ſame Writ again; 
for the Judgment extends but to the Writ, and therewith a- 5 
grees 3 E. 3. Eſtoppel 134. 30 A p. 8. Another Difference 
in real Actions, between ſuch Perſons as have not the meer 
Right in them, but a qualify'd Right, altho' they be barred 
in real Actions (without making them Parties who have In- 92 4 
tereſt) it ſhall not bind the Succeſſor, as (I) Parſon, Preben- (4) Cr. Jac 467. 
dary, Cc. For in ſuch Caſe in a new Action of the ſame Na- 
ture againſt the Succeflor, he ſhall falfify ; and the Recove- 
ry don't make any Diſcontinuance but the Succeſſor may en- 
ter. Otherwiſe of an Abbor, Biſhop, and ſuch like, who have 
the whole Fee-fimple in them, in ſuch Caſes the Succeſſor 
at the Com. Law ſhall not falfify in a Hi. fa. or new Action 
of the ſame Nature. The ſame Law when Recovery is had 
2painſt them, for it hath been adjudged that in a Writ of 
Right againſt a (c) Parſon, who after the Miſe joined made (c) F. N. B. god. 
Defwale, and Judgment was given againſt him, yet the Suc- 
ceſſor had a Furis utrum, becauſe he had not the meer Right, 
nor had prayed in Aid of the Patron and Ordinary. 'The YE 
lame Law of (4) Ten't in Tail; Vide 8 E. z. 28, 29. 19 H. 6. (Cr. Jac. 467 
39. ) H. 4. 20. 4 H. J. 2. 12 H. 8. 8. 10 H. 6. 5,6. 15 E z. 
Faurer de Recovery 43. F. N B. 49. R. And if à Parſon, > 
Vicar, or Prebendary, &9c. loſe by Default in a real Action, 
be himſelf may have a Juris utrum; for that is his Writ of 
Right, as it is faid in the Regiſter, 32. J. And it would be 
\ ers Reaſon that he ſhould not have any Remedy, and 
elpecially it being the Right of the Church, which is favour- 
in Law, And it is to be obſerved, that when any one | 
brings an Aſſiſe of Novel diſſeiſin, Mortdanceſter, Writ of (e) Dy. 5. pl. i. 
Entry ſur difſe(/in, or any other real Action, and is barred by 
judgm. upon Demurrer, or Verdict, c. the Demandant and 
bis Heirs are not only barred of the ſame Action, but alſo as 
ng as the Record of the Judgm. ſtands in Force, he and his 
Heirs are barred of their Entry, and are put to their Action | 
fan higher Nature; Vid. 25 H.8.(e) Dy. 5. And where it is (y) 1 Sid. 55, 
kidiothe Books that Privies ſhall not (/) falſify in the Point 
ined, that is as much as to ſay, that they ſhall not falfify in a 
. fa. on the ſame Judgm. or in any other Writ of the ſame 
Nature. But he may bring an Action of an higher Nature, 
ad therein try the Matter again, as it hath been ſaid before. 
ut in Robinſon's Caſe, foraſm. as the Def. in the firſt Action Cr. Jac. 15. 
we the Pl. Sc. an Act'n as Execut. andPeradvent.thePI. _ ; 

| ' ime 
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3 ow FER 17 Caſe. Pair V 
Time he brought bis Action s Adminiſtrator, did no 
certainly know of the Will, foraſmuch as (as it is ſaid in 
2 H Hessel 213.) he may be made Executor unknoyn 
to him; for this Cauſe there in the ſaid Rubivſon's Caſe it wa 
adjudged for Pl. Note Reader, at the Com. Law, if one had 
ſulfered a Recovery againſt him in any real Action by De 
fault (if he was lawfully fummoned, and no Error was in the 
{s) 2 Rol. Rep. Proceeding) he had not (the Caſe of an (a] Infant only er- 
- 18. cepted for the Tenderneſs of his Years, and Defect of Under. 
Cr. Jac 467." | any Remedy but by Writ of Right: And that wa 
d. N. B. Ad. 
15% bd. the Cauſe that (5) Tent in Tail, Ten't by the Curteſy, Ten't in 
) 2 Rol. Dower, or Ten't for Life after Recovery by Default, had not 
&p.16. any Remedy until the Stat. of I#eft. 2. (c) c 4. gave them 
Writ of Qu0d ei deſorceat, the Words of which Act are; Cun 
emporibu retroactis aliquis amiſiſſet terram ſuam per di. 
„ nou babuit aliud recuperare quam per breve de Reli 
quod eis campetere non potuit qui de moro Jure loqui non po 
3 | iuerint, veluti tenentes ad term wie Ec. prouiſum eſt qud 
= - A catero uon ſit cor defalta tam fr ejudicialis, quin ſtaum 
= ſuum i jus ha beant recuperare poſſiut per altud breve quam er 
| treue de Refi, Cc. Nora, If a Man loſes in an Aſſiſe, the 
. : Ten't is not put to his Writ of Right, but may have an Af 
. te) Dod. pl. 65. file of Mor eſtor, 5 At. Nor is a (4) Recovery in an A, 
| fiſe a Bar in a Formedor in the. Reverter, as it is held in 
6 H. 4 2. Note the Stat. faith (per deſaltam) and that cu 
e) 2 Rol. mot be (e) in Aſſiſe; for the Aſſiſe ſhall be awarded. If a Nor 
ep. 15, 16. covery be againit one by Default, or upon a Plea of the hu Cor 
2 Inſt. 409, liff in A ſſiſe, the Def. upon Releaſe,&9c. (Vide Weſt. ( f) . c j layi 
PR. | f may have Certiſicate, and ſo relieve himſelf, F. N. B. 181 
15 J. 26 Ap. 5. Regiſt. Judic. 11. V. If the Husband had ſuffer 
a Recovery by Default againſt him and his Wife, the Wit 
had not any Remedy but a Writ of Right, and that appem 
(g) 2 Inſt. 342, by the Stat. of Weſt. (g) 2. c. 3. In caſu quando Vir ami 
343, &c. per deſall Tenement quod fuit jus uror ſue, dur ſuit qu 
Co. Lit. 356. . rr poſt mort viri non habuerit aliga aliud recuperare qui 
280. a. b. 355. b. 8 
per breve de Recto. And the ſame Act gave a Cui in vii 
the Wife in ſuch Caſe, and a Writ of Entry to him in t 
Rev'n upon a Recovery had by Default, or Render ag 
the Ten't for Life, Cc. Yide F. NB. 8. b. If ſuch particull 
Ten'ts loſe by Action tried in a real Action at this Day 
ſeems they are without Remedy, and therewith ag" 
50 E. 3. J. Vide Temp. E. 1. Eſtoppel 1711. Vide Regiſt. ii 
& 235. & vide Litt. Chapter Releaſes 112. B. That if 
Ten t for Life, where the Rem'r was over in Fee, had uf 
ed a Recovery, that he in the Remainder before the f 
Statute was without Remedy; and the Reaſon of the Sn 
neſs of the Common Law in ſuch Cafe was to take away! 
Multiplicity and Infiniteneſs of Suits, Trials, Recoveries 
Judgm. in one and the ſame Caſe, and therefore in the Jug 
3 | | 


N B. 155b. 
Co. Lit. 331. b. 
35+ b. 33. a. 
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par VI. 2 FAK Caſe; n 
ind Policy of the Law; it was thought more profitable to 

the Commonwealth, and morę for the Honour of the Law, 

to leave ſome. without Remedy (as is aforeſaid) and to put 

bthers to their Writ of Right, without any Reſpect of 
rerture, Sc. than that there ſhould not be any End of Actions 
and Suits... Y1i4e the Judgment in Rediff. & 21. aiffeiſ. F. 
N. 188 190. the Puniſhment inflict the Law 
on him who ſhould diſſeiſe him who is in by Judgment of 

the Law in ſuch Caſe ; and the Regiſter 206, 208. For as it | 

hath been well faid (a) Intereſt reipub. ut ſit fints litium; (4) bolt. 15 4, 
otherwiſe great Oppreſſion might be done under Colour and 11 Co. 69. a. 
Pretence of Law ; for if there ſhould not be an End of Suits . 
then a rich and malicious Man would infinitely vex him who , Bulſif. 9. 

hath Right by Suits and Actions; and in the End (becauſe he 

cannot come to an End )compel him (toredeeni his Charge and 

Vexat.) to leave and relinquiſh his Right, all which wasreme- 

died by the Rule and Reaſon of the ancient Com. Law; the Pref. ad eg 
Nee of which. Rule (by Introducing of Trials of Rights pag. 10. 

and Titles of Inheritance and Freehold in perſonal Actions, You 
in which there is not any End or Limitation, of Suits) hath 
therewith introduced four great Inconveniencies: 1. Infi- 
niteneſs of Verdicts, Recoveries and Judgments in one and 
the ſame” Caſe. 2. Sometimes Contrarieties of Verdicts 
and Jud ts one againſt the other. 3. The Continuancs 
of Suits for 20, 30, and 40 Years, to the utter Impoveriſhing 
of the Parties. 4. All this tends to the Diſhonour of ths 
Common Law, which utterly abhors Infiniteneſs, and De- 
lying of Suits, wherein is to be obſerved the Excelleney of 
the Common Law, for the Receding from the true Inſtitu- 
tion of it introduces many Ineonvenĩencies, and the Obſer- 
nation thefeof is always accompanied with Reſt and Quiet- 

dels the End of all humane Laws. Vide Reader in my Pre- 
Juce ro the 4th Part of my Reports, f. 1.b. for the Inconve- 
liences which enſue on the Breach of any of the ancient and 
ndamental Rules of the Com. Law. And by all theſe Diffe- 
ences and Reaſons you will better underſtand your Books, 
8 Fd. a. droit 35. 4 Ed. 3. droit 3 t. 3 E. 4.16. 5 KN. 3. 
5 Ed. 3. 34. 9 EA. 3. 13. 18 EA. 3. 31, 35. 18 £4: 3. 
Elloppel 221, 30 EA. 3. 19. 134 P. 1. 11 . 21. 27 
n, 28 A p. 14. 30 A P. 3: 30 Aff. 5+ 31 4, 
% 32 Af, 13, 31 Af. 14 35 . 19 £4. 3. Huge 
2]- 40 Ed. 3. 21. 42 Ed: 3. 44 EA. 3. 45. 45 EA. 4 Z. 589. 
Hens 15. 3 Hen. 6. 15. 22 H. 6. 25. EA A 19. R. 3. 14. 
E. 6.5. 39 H. 6. 31, 32, 12 Kd. 4 16. 9 H. Ja 24.41 H. 7. 
& 29 H g. Er. Ber 174. 33 H. $. Adton ſur le Caſe Hr. 
J EA. 6. Eftoppel Br. 163. 23 Elis Dier 371. Bras 
" ib, 4 fol. 262, Note, — at the Common 9 
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.SrtwcER's Caſe. Paxr VI 
cel * if Land bad been conveyed out of the fo chat the 
Galt 153-154-<Hemandant could not have | a Writ of Entry in the ber, or 
Fer & chi, the Demandant was put to his Writ Right 

_ for no Writ of Entry in No Wii Gas at's e Common 
and the Reaſon thereof was 4s hath been ſaid, quod it Ft fin 
litium, and that he who had Right ſhould take his Reme- 
dy by Writ of Entry, before. — ſhould be more than two 
2 Co.tir:238 b. Alienations, and all this ap „ by me 1 8 9 of Marl. 
Saile. Bridge cap. 29. Vide F. N F. 192 He I 25.& 325. 1) 
RN BIN 417M. 41,0 | 
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1 | Journeys Accompts. 
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co uνðꝭo PLEAs 


_ 2 server * Caſe. 


un Spore, and Mary hi Wife brought « Formeln 

in the Deſeender againſt ohn Dalby, who w__ 

X. K the Demandant counterpleaded the Voucher ue 

and ſhewed, that the ſame Demandant alias pr oY 

uit a Formedon in the Deſcender againſt the Fab 'enant 

dor the fame Land, and had Judgment againſt him by 
Default upon Grand tape, which Judgment was reverled 


by a Writ” of Diſcei# brought by the Tenant, becaſs 
the Summons was not Sly ma e, and that this Writ 


was Ts. = ON: . Accomprs, vis, 2 
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Dr vn S#zxctn's Caſes 
conpats?,” And the Demandints ulferius dicutit; tat pred. 
R. &. qui; Sc. nec aliquis antece ſſorum ſtiorum tujus he- 
res ie eff ungnam aligui habuerunt in tenementis pred: 
cum per tinen in Dominico, reverſione, nec in ſtruitiis foſt 
amm pred nſt; diem impetrationis pred” primi brevis, i- 
iu quod pred J. Dalby, aut aliguem antecefſprum ſuorunt 
1 . b porut; & hot petit qu inguir per patriam and 
7D.demurred on the Counterplea. And in this Caſe 2 Points 
were reſolved by the Court. 1. A Difference was taken when 
the firſt Writ'abates by Default of the Demandant him ſelf, 
u by his Mifinformation of the Tenants Name, or of the _ 
Town, 9c; fot there the Demandant ſhall never have aWrit Aule 72 
| ot opt Aecompts, as the Books are in 48 EA. ** 3 
- WW 111.4:3.4; 32 H. 6. 28. Vide 19 Ed. 3. Brief 244. But where 
the Writ abates for Default of the Clerk, as where it abates 
ſor falſe Latin, or Variance, or Want of Form, &c. there the De- 
nandant ſhall have the Benefit of a new Writ by Journeys Ac- 
0 compts, becauſe it was the Fault of the Clerk of the Chance- 
J ry, and not the Fault of the Demandant himſelf, as the 
Books are agreed in 26 Ea. 3. Quare Imped. 163. 15 Ed. z. 
1 38 EA. 3. 5. 14 H. 4 23. 22 H, 6. G2. 13 fs. Evecu-. 
tors 118. pari ratione when the Writ abates for Want of 
dod Summons, for that is the Fault of the Sheriff, and not of 
the Demandant;and therefore it was reſolved that in ſuch Caſe 
the Demandant ſhall have a new Writ by Journeys Acc6mpts: 
Tide 4 EA. 3. 130. 8 Ed. 3. 317. 42 Ed. 3 16. 12 Kd. 3. 
15:14 H.6. 4. 46 Ed. 3. 14. 21 H. 6. 8. 22 H. 6, G2. 11 H. 42. 
But gx Ed. 3. 2. 4 H. 4. 8. & 22 H. 6. 46, c. are contrary. And 
{o an old Queſtion in our Books well reſolved. If a Writ a- 
bites for Non-tenure of the whole, the Demandant ſhall 
not have a new Writ by Journeys Accortipts; becauſe the 
firſt Writ was begun without Cauſe, and without any pr6- | 
able Colour of Cauſe and therEwith agrees 33 H. 6. But 2 
a Precipe of a Manor b my Tarn by Nontenure of Par- 
; the Demandant ſhalt have a Writ 0 fourneys Ac- 


8 
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ae betauſe the Tenant was Tenant of the Refidue for 

Joch the new Writ is brought; and it is hard to compet | 

ned the Demandant to know in ' whom the Eſtate of every Part. , 
uched the Manor is, and therewith agrees 4 EA. 3.159. So if the Er. Ji. 410. 
cial}, recipe be abated by Jointenaney of the Part of the Te- 

uu at, becauſe” every Jointenant is feiſed of the Whole, and 

cn uy occupy the Whole; he ſhall have « new Weit by Jours  . 
im bs * 3. 39. 38 E:3. 16. 23 H. s, 2. xt E. 4. : | 
verſed BI judicial Writ fhatt never be purchaſed by Fourteys Ae. 

ecaul | 1 is it is held in 22 H. 6. Cz. 27 E. 3. 84. & 45 B. 

s Mr Lit. Journeys e And the Reaſon is, de 


— 


| SPENCER S Caſe.” ParrVl, 
cauſe a judicial Writ ſhall never abate for Form, 4. H. 6.3.4, 


| 
Alſo a Man ſhall never have a Writ by Journeys Accomp ; 
in other Court than the firſt Writ was, as it is held in 8X.;, WW. 
Lotw. 260. 386. 8 Af. P. B. 18 Ed. a. Eſtoppel 26 7 A Writ by Journeys 8 
Salk. 39 Accompts ought to be brought of the ſame 8 that the n 
Comb. 428. firſt Writ contained, as it is adjudged in 13 H. 12. 4. And 
regularly a Writ of Journeys Accompts doth not lie but be- Wl ;; 
tween thoſe who are Parties to the firſt Writ, as where one 5 
of the Plaintiffs dies, or one of the Defendants. Vide 8 E 3. W., 
428. 10 E 3. 498. 8 H. 5. 6. 4. 7 H. 6. 1), 24, 25. 15 E.3.Four- 
neys Accompts 14. 43 E. 3,16. 48 E. 3. 22. 33 H. G. 3. 21 Hs. | 
46. And no Writ ſhall be brought by Journeys Accompts but 
where the firſt Writ is ſerved, and . of Record, 14 — 
H. 6. 7. But in no Caſe where there is a ſole Plaintiff or De- 
mandant, and he dies, there his Heirs or Executors ſhall ue- 
ver have a Writ by Journeys Accompts, alth it be in 
— 133 (a) Quare Imped. where to Death after the fix Months is 
Accomprs 23. Peremptory, as appears in 19E. 2. Darreine preſentment 21, 
Br. Qu imp. 166 F,N,Z.32.C.10E.3.86. Dennis de la Rivers Cale, 2. It was 
7 g.). reſolved in the Caſe at Bar, that a Writ newly brought by Be 
9585 1.170. Journeys Accompts is 9qu0dammodo (b) a Continuance of the 
t > Rol. Rep. firſ Writ; and therefore if it be (c) againſt Executors, they 
24. Cs jar 745 ought to plead fully adminiſtred the Day of the firſt Wit 
| 590. | urchaſed, 21 H,6.9. 13H. 4. Executi 8. 9E. 4. 5.4. Coſts 
$89, 590. Br. purchated, „6.9. 131. 4. on 118. 9E. 4.5 
Adlers inter of the firſt Writ ſhall be recovered. See the Book of Entries 
* "x 382. B. And therefore it was reſolved in the r Caſe, 
Journeys Ac- that the Tenant cannot vouch on Cauſe after the firſt Writ 
comprs 4. Br. and afterwards by Aſſent the Tenant pleaded in Bar. Vid 
Imp z. Dier 36 H. 8. 55. If the Pl, be made (4) a Knight, theWrit WT. 
(4) By. gt. pl. j. ſhall abate, and it ſeems he ſhall not have a Writ by Jour- di 
7 = by. 5 neys Accounts, for it is his own AR. Note Reader, I conceive WW 
MS 2 al requiſite to expound to you theſe Words, Journeys Ac- WW: . 


(e) 2 Inſt. $67. 


compts. 1. When a Writ is purchaſed by Journeys Accompts Wh: 
it is ſaid in the Replication (reciting the former Writ that ri 
the ſame abated, and ſhew all in Certainty) ſuper gro, the Y 
Demandant per (e) dietas computat” recenter tulit quoddam WW L. 
alind hreve, &c. For the Alledging of Journeys Accompu e 
is always either by Way of Counterplea to ouſt the Tenant . 


of Voucher, as in the Caſe at Bar; or by Way of Re· Ney x 


(f) 2 Taft. 567. 


plication, as it is more commonly to ouſt the Tenant the 
to plead Nontenure, or Jointenancy, or any other Plea which Ne Le 
ariſes on Matter after the Date of the firſt Writ, See the r the 
Book of Entries, Tit. (/ Journeys Accompts 3824. And Jour- 
neys Accompts, or by Accompt of Days, r. rerenter, an as fai 


with Diligence. Vide Bracton, lib. 4. fal. 1576. where be 


cum forte inepte. ſit conceptum, vel alio modo vitioſum 9d. fur 


faith, Fſto gd 71 aliguem de fectum cagit primum —_ 
#08 


4 


* 


PART. VI. : TENTLEMAN'S Caſe. CY 11 
wn poſer, & difſeiſitus incontinenti impetrare iucipiat aliud 
| ow Oc. go which it appears, that the Find Writ 
| ought to be brought in reaſonable and convenient. Time 
1 ay + diſcuſſed by the Juſtices; for which Cauſe the De · 
mandantought always to put in certain the Time of the Abate. 
nent of the firſt Writ, fo that it may appear to the Court if 
" WHT the later Wrir was purchaſed by Journeys Accompts, 5 Ed. » laſt. 567. 
: $, 203, ace, Vide 18 Ed. 3, 24. C 32 Ed. 3. Journeys Ac 
. counts 16. that fifteen Days were allowed, 2 
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$ Re ov A ATT. . 
- | | 

i Piaſch. 25 Eliz. 

L | 1 P 

between Crosby and Jentleman in the 


Kings Bench, divers Points were re- 
ſolved concerning Judges of Courts. 


7 ENTLEMAN's Caſe. 
J 


Iris to be obſerved, that the Words of a Writ of Right 
directed to the Lord of a Manor are, Præcipimus tibi, : 
[ud (a) plenum rectum teneas A. de B. de uno meſſuagio, „ FNB fi. 
6 And the Words of a Writ of Fuſticies are, Rex vic F. G. Reg. Orig. 
autem. Præc tibi quod (b) Fuſticies A. quod juſte & [ing 1 2. 
Warione reddat B. 20 l. Cc. and fo of other Writs which a. — 
Vicountel. So the Writ of Right (c) Cloſe is directed to 139. a. 
ic Lord of the Manor; Præcipimus tibi quod ſecundum (s) EN RH. 
auſuerndinem Manerii, &c. plenum reſtum teneas, &c. de OY Orig. 
W meſſuagio. And the Writs are in the ſame Words when " 
dey are directed to the Bailiffs of a Manor, £9c. And u 
the Words aforeſaid it was objected, that in ſuch Caſes | 
de Lord, or the Bailiffs, or the (4) Sheriff, are Judges, 
r they have Authority by the K's Writ, and the Writs are 4) 6E.4. 3. b. 
ted to them, and not to the Suitors, and therefore it 
u lid, That the Difference is when the Plea is in ancient 
| C 3 | Demeſne 


* 


5 JexTLEMAN's Caſes Paxx V 
| Pemeſae, Court-Baron, or County Court without Writ, ther 
8 the (a) Suitors are Judges; but when the Writ is directed to 
184 33d. the Lord, or Bailiffs, or Sheriff, by which Io! only are 
tl. 


N 
* * 


there 


be commanded to do Right and Juſtice to the P 
9 


7 hey are Judges. Alſo it was ald, that by Force of Fuſtci 
J. à Plea many be held in the County above 40 5. and therefore 


'** faid Caſes, the Lord of a Manor, or the Bailiffs, or Sheriff 

are Judges; but be the Plea held hy Writ, or without Writ, 

) Supry. the % Suitors are Judges.” And the Reaſon why the Mit 
wall he directed to the Lord, or Sheriff, &c. is becauſe the 
Court-Baron is the Lord's Court, and the County-Court is 

the Sheriff's Court, and therefore it is great Reaſan tha 


1 


* the Writ ſhould be directed to him to whom the Court be 
8 es to the End he ſee 2 Things performed : 1. To hold 

his Courts t at Malie Wight be therein done to the bu 

J we 2. That he be anſwered the Profits of his Court which 
belong to him. But in Caſe when they hold Plea by Forced 

the King's Writ, it doth not change the Nature nor the Jv 

riſdiction of the Court: For as theſe without Writ are not 

Courts of Record, ſo when the Plea is' held by Writ, the 
GoLir26o 8 Courts are of the (J ſame Nature; for upon a Juden 

5 Med. Kep. given in both Caſes, a Writ of (g) falſe Jncgment lies, and 

; Y Lit not a Writ of Error: But if the Writ which is of Record ſhould 

| 8 P. 20. conſtitute a new Judge, via. the Ld. in the one Caſe, and thi 
*. Sheriff in the other, then the Authority of the Judge being 

7 the K's Writ, which is of Record, the Court as to thi 

| Purpoſe would be alſo of Record 9 eft perſpicue 17 

1.17 For without Queſtion, as it appears by the Regiſter * 

2 EN A. N. B. and all the Books a Writ of falſe [Judgment lies in ſuch 
7} keg. Orig. Caſe, Although the Flea be held by Writ, Alſo the K's 
1 7 © +*'-* Eannotalter the Juriſdit, of a Court - Baron, County, Hundtet 
Is Fi Which are all Courts by the Com. Law, and haye Judge 

- Euthoriſed and appointed in them by the Law, and then 

bre all Things determined in thoſe Courts ought to be « 

ermined by the Judges of the ſame Courts; but it is tri 
the R. may create a new Court, and appoint new 15 
0 it ; but after the Court is e abljſhed and created, the Judge 
the Court ought to deterinine Matters in it; and tber 
Pre neither the Lard of ancięnt Demeſne, nor of a Ct 
arpn, nor the Sheriff in the County- Court, Cc. whoa! 
EUN" rg 7 i hr 0 b-es = 8 © c : 
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U Pur V. JENTIE MANN Caſe. 12 
0+ Wl Plea is held by Writ of Right, Juſticies, (a) Admeaſurement, 

to Wil £27, are Judges, but the Suitors, who are by the Com. Law 0) 
ue the Judges of the Court. And therewith agree the Books 
ein 34 4.6.35. 39.6.5. 4. 7 £.4.23.4:6E.4.3.h. 12 H.. 16, Oc. 
And obſerve well the Words of the Writ in the Regiſter, 

are il 10. ). Rex ſefiatoribus Cur J. Manerii de G. que eft de 

121 antiguo Dominico Coronæ Angliz, ut dicitur, Salutem. Cum 

gs Wi 6cundum legei & con ſuetudinem infra maneria, que de 

„ bujufnodi antigygo Dominico Corone Angliæ exiſtunt hafte- 

nut, ut dicitur g.uſttar” in placitis in Curia eorundem Mane- 

den Bil riorum pendentibus, cum ad judicium inde reddendum ſit 

fore flacitarum, ſectatores hu jn ſmodi Curie ad judicia in placi- 

en. eis inde reddend e licite procedere debeant & conſueverunt 

the ais temporibus retroactis. And there it appears, that the 

Plea did there depend by a Writ of Right Cloſe, Sc. Vobis 
mandamus, c. ad judicium inde reddendum cum omni ce- 

leritate 1 &c. by which it appears, that altho the 

Pleais held there by Writ, yet the Suitors are only Judges. 

It appears alſo by the ſaid ks, That in an Hundred i 


that Court the Suitors are Judges, and ſo the Law well reſolved {5) 4 Inft. 266, 
de a a Caſe, wherein there was Variety of Opinions in our 77 + lit. 2722. 
hold Books. But in ſome Caſe, the Sheriff is Judge by Parlia- * Nel 01. 
3 ment, as in (Y) Rediſſeiſin by the Statute, of Merton, c. 3. (e) 1 Bulſt. 270. 


And all bis Proceeding, by Force of that Act, is of Record; :009,72-2-75.2. | 


reed a Writ of Error lies on a Judgment given againſt him, C. Þ<3+ 
e TH Vide 44 F.. 10. In a . c) p the Stew- Lr 
e nel is Judge, 6 H. 4. 3. acc. ) E. 4. 23. 4. In (4) the Leet 1 Bullt. 208, 
theft Ste yard, and in the Tourne the Sheriff is Judge, 10 H. 28. Ma 
7 .). 7 H. 6.12. 12 H. 7.15. In the Court of (e) Marſhal Cr. El. Foz. 

8 


a, the Steward and Marſhal of the King's Houle are 2 Init. 547, 
udges, 19 E. 4. 8. P. F. N. B. 241. B. 20 E. 4. 16. ö. 5 H. 16. 4 
30. 4 H. 6. 8. Artic. ſuper Chartas, (f) cap. 3. | 1. 
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ys ile common Pleas, 
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_— MorRICE's Caſe.,. - 


| B Jointenants are with Warranty, and Partition was made 
between them by Judgment in a Writ of Partitione facien- 


13 on (3) OBeal pl. Aa, by Force of the Statute of (a) 31 H. 8. cap. I: And it 


© 2021.Godb:3,, was adjudged" that the Warranty remain'd becauſe by the 


and rr i King's Writ they are compellable b the Statute, (to which 


410, 27 | . 
Eat. 450. Hob. every one is Party) to make Partition, and the Party has 
179, Eo, Lir, purſued his Remedy according. to che AR, and therefor 


e none can have Wrong by the peration of the Statute, to 


ro, 55 76. - which every one is Party: But if they had made Partition 
un 


. by Deed, by Conſent, after the ſaid AR, altho' they were 
compellable by Writ to make Partition, yet foraſmuch as 
* they had not purſued the Statute to make Partition by Writ, 
» 0 0h 12 y Conteg 3 1 remain x the Common . 

(4) Hob. 25, and by Conſequence the (b) Warranty is gone, as it is agr 
Sed. in 29 E. "Tir Warranty 70. Andit rok. reſolved, that after 
W the ſald Statute, although now Jointenants are compellable 
(% Rol. zz, tO make Partition b Writ as Coparceners are, yet they may 
Call. 169.2, not make Partition by (c) Parol as Coparceners may by the 
by 1 Common Law; and the Reaſon was, becauſe the Statute 
55. fl. 26. goth not extend to any Partition, but by Writ Je Partitions 
Godb.94, facienga only, but leaves all other Paxtitions as they were 
22 before. And it was faid, if there are two Jointenants 
Cro, Bl.os, with Warranty, and the one, diſſeiſes the other, and 
Lir, Se4. 250; the Diel bringe an Aſtiſe, and on his Prayer het 
ach tir, Jdgment td recover in Severalty, in this Caſs the 
arranty is gone: for although he has Partition by 
Judgment, pet he who is bound by the Warranty it 
nor Party, or privy, or conſenting to it, as be 
when the Partition is made by Forde of the AR of Far 
Tr „ WAS PE DEL eee * . liament. 
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Etween'$mith- and Morrice, the Caſe was ſuch, Two 


s a. &S ano. 1 8 _- —_. 1 tl 


pare: VI. ae a T3 


ument. Note Reader, alth ſome Books. 4 ere 

ment ſhall be given to WG Severalty i in the nt 5 9H. 6. 47. 

el as 10 E. 3. 40. C 10 Ab. 13. det I con- * Ne 
77 in Law to a n Br. Partit. 16. 

1. the Plaintiff in Aſſil Oo 

0 55 Plaint, UAA Fs in ſeveral. 2. He ought „ | 

to recover in the Aſſiſe b * 

they have not the View everalty. 3. le 

oe the owes 


4 
SER; 
=o 
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Gre th there ad; ae t the 7 monde e 
ly, although the Plaintif himſelf prayed, that the 
5 might be, that he ſhould hold in Severalty; for 


12 6 E not alter the Judgment of the 


Hill. 29 Eliz. 


Caſes of Pants 


HE genera Pardon of 28 Alix. pardons all Felonies, 3 last. 236. 
n which Burglary was excepted. In this Term 


It was N all the 7 of England, If the Attainder ß 
one for Burglary be, excepted? And it was objected, that BY | 
the Attainder and Jud the Offence of Burglary whi 
vas but Matter in Fact, is now altered by the Judgment, 
2 We of Record, and thereby the Offence Ms ex- 
act; and then it is not (by the . of Burg ) excep- 
*y and by Conſeq uence he who is ſo artainted Burglary Hale's pl. Cor: 
ſhall be 1 But it was reſolved, That the Arise. 2s 
vas excepted; for if the Burglary be excepted, altho'it doth 
1 bes to the Eye of the Law, but ſtands in Doubt, and 
to Trial, whether it be Bur rglary or not, 4 fornort, 
re _- Burglary [And fu of Record by Judgm . of Law, it 
be excepted And it was ſaid, That the Bg was not 


ex 


3 lot, 23 
238. 


81 


mained in Force, the 


ee of ae, PA N 
id bat bad recefved ſuch Judgm. (by which it is me. 
niſeſt) as the Law requires, which Judgm. fo long as it re. 


nder cannot be called in Queſtion 


_ forthe Burglary, becauſe" the Courſe of the Law has had its 
End; but that don't prove but that the Offence of Bury- 


lary remains, as in 20 f p. 7, (a) A. was bound in a Stat. 
of 200. to B. B. ſued Execution, and the Land of A. was de. 


© livered to B. in Execution until he had levied the 20 l. and 


afterwards B. made « Deſeaſance to A, by Indenture, that if 
A. paid him 81. at a certain Day, that then the Recogrni- 
zance,' vis, the Stat. of 207. ſho be vpid: And it was ad- 
judged that altho''the Stat. was executed, yet the Defes- 


ſance of the Stat. is ſufficient in Law to defeat as well the 


Stat. as the Execution upon it; for the Stat. is the Founds- 
tion of the whole, and therefore if that is defeated, all which 
is built upon it ſhall be defeated alſo. So in the principal 


Caſe, altho the Jury have found the Priſoner Guilty of Burg- 


(5) Latch, 81, 


141. 
5 Co. 47. a. 


. b. 
Paim. 412. 


Hob. 82. 
Cro. EI. 72. 
3 Inft. 236. 
(e) Stam. Cor. 
102. b. 
Inſt. 238. 
tch. 181. 
Owen 87. 
(a) Star. 13. 
2. cap. 1. 
12 Co. 18. 


—— _ 
. = al 27, 
0 Dyer 50. 


5 File 
tile 347. 
Dyer 235. 


J. „ 
0% ba. 238. 


1 Sid. 164, 168. 

Palm. 412. 
Owen 87. 

Cro. El. 41,789. 


lary, and thereupon he has Judgment: Yet the Offence of 
Burglary is the Foundation of Rebels and therefore if that 
is excepted, the whole Proceeding upon it is excepted. Alſo 
ſee in my left Reports, where by the Exception of the Of,. 
fence in the general Pardon, all (>) Dependants upon it are 
alſo excepted. And yet if a Man (c) be attainted of Felony 
by Judgment, Outlawry, or Abjuration, and afterwards the 
1 pardons generally the Felony, it is nought worth, but 
the Reaſon thereęf is not becauſe by the Attainder the Fe. 
lony is extinct, but becauſe the King is not truly informed 
(as he ought to be) of the true State of the Caſe, for perad- 
venture if he had been informed of the (4) Truth, and of all 
the Proceedings, he would not have pardoned it. Vide 9 E. 
28. a. C19 E. z. Coron. 124. 11 H. 4. 16, 41. Stam. 104.0. 
But if a Man be (e) attainted of Felony, and the King par- 
dons the Attainder, and the Execution of it alſo, this Pardon 


. ſhall be diſallowed, becauſe the King don't pardon the Felo- 


ny by expreſs Words, as it is adjudged-in 8 H. 4. 22. b. which 
roves that the, Felony remains. But 33 H. 8. 50. (J) if 
urder or Petit Treaſon be made High Treaſon, thereby 
the Murder or Petit Treaſon is . for High Treaſon 
doth (g) drown every-leſs Offence. Fide M. 6 £9 His. 
3 Fe. f a Man kills _ Maſter, and I 
is pardon the general Pa and Murder is exce 
he ſhall be diſcharged, for Petit Treaſon is Mubder, and 
more. Vide 20 Elis. 135 Dyer. One Burton Parfon of I 


bock in Leiceſterſhire was deprived; arm 12 Elis. for (i) A. 
committed anna 1 Elia And afterwards by the ge- 

neral Pardon 2 April rʒ. the Offences of Adultery inter alis 
were pardoned before the 14th Day of Feb. then laſt paſt, and 
it was ſaid that before the Pardon, Crimen adulterii pref 
tranſivit in rem judicat',and therefore the Sentence remained 
| in 
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paxr VI. Caſes of Pardomt. 14 
in Force; and it was ſtrongly urged that the 
ſhould not by the Relation of the ſaid Pardon be made void, 

but at the moſt voidable, and therefore until it be reverſed 

by another Sentence the Deprivation ſtood in Force; and he Cro. El. 41; 


who was after his Deprivation admitted, inſtituted, and in- 789: _' 
duke kene Parſon till tho frlt Sentencs by anoches by 9 
annulled; but it was anſwered and reſolved. has the ſaid Moor 132. © 
Zurton who was deprived, by Force of the ſaid Pardon, is 
now become Parſon again without any Sentence, declaring 
the ſaid Deprivation to be void; for by the Pardon, the A- 
dultery, which was the Cauſe and Foundation of the Sen» 
tence, is diſcharged, and by Conſequence all, that ſtands or 
depends upon the ſame Foundation, is alſo diſcharged, And 
ro Laches was in the Parſon, or Fault in Pleading 51 at the 
Time of the Sentence he had not any Matter in Diſcharge, 
but it came ex poſt facto, by Relation of the general Pardon, 
and by Jud —_ A Lov, 2 P the 1 of it 
ſhall be diſcu y the Judges of the Law, and the Pa 
eprived ſhall not be driven to a Suit in the Ecclefiaflica —— 
ourt to have Redreſs there. So it ſeems if one be attainted of 
Felony, and afterwards by Relation of a general Pardon the 
Felony is pardoned, that he ſhall be diſcharged, for he has not 


any Remedy by Error, or otherwiſe to reverſe the Attainder. 


— 


+ Yu. 


Trin. 36 Eliz. 
Jn the King's Bench. 


 ARVvNDEL's Caſc. 


bn Arundel Eſquire was indicted of the Murder of one 

JJ William Parker, and the Murder was alledged to be Moor 594, 595. 
done au Civitat! Weſtmonaſt in Comitat Midd, viz. in Golds. 133. 
N Platea ibidem vocat King ſtreet in Parochia ſanctæ Co. lit. ag a. h 
Margerete in ebdam Comitat* Mida': And to this In- 3 Nef C18 gat. 
fitment” Arundel pleaded Not guilty, and for the Tri- Cro. Car. 164, 
ul of thig Iſſue a was returned 4% Viceneto ciuita- 167. ©" "oy 
us Weſtmonaſter, fd the Jury, found. the Defendant Bulſt. 16, 


ught to have been out of the Pariſh, and nor » lo * 
Hard. 18. 2 Rel. Rep. 271. Godb, 335. Cro. Jac. 308. 1 Siderf. 19- 
. 2 | — 


Jones 171. 


. 


Guilty. And it was ſhewed in Arreſt of Judgment that 11 190. 
fie Venue o 


| | \ 225. % 0, 12 22 Ed. 4. 2. 35 Hen. 6. 30. 22 Hen. 6. Yet when 


3 8 2 "8 come out of the ( ) Pariſh, 1 Ea. 3. 8. 7 H. 6. 38. and it 
re. all be intended that the Pariſh is leſs has the City. And 
1 to rh afterwards it was awarded that the Trial was inſufficient, 


|. © Godb. 335. 


, Anrvunver's Caſe. Parr M. 

Gat of the City. And hed. 7 this Doubt all the Juſtices me; WM, 
#) 7 Co. t-b, jeants un, many Arguments, 1. They re. 
W vb That every " 4) Trial ſhould out of ſuch Place, { 
11775 eee ption of Law can have the beſt and mot Will ; 
powledgo of the Fact, as in 22 E. 4. () Viſne 2). 1 

fs be brought in a (c) Town, and no ſuch Town be 
12 ded he reſo Ae out of the Body of the Coun. 2 
5 re t in two Towns, and ng 
ch 65 be 7 a8 95 wo, them, the Venue ſhall 4 
 & 7 other Town; for that is the molt certain. 7 of 
I Fegg $ or any oth her A8ion be brought in (e) a M. 1 
8 5 * c. the Venue thall come .ouy of the Manor: in 


t if the Manor be alledged to be in () a Town, tber Wit 
auſe the Town is more certain than the Manor (for that Wan 
wh extend into man wo Towns) the Venue ſhall come out of ch. 

& Town, as it is held in 6 Hen. 3. 3. B. 11 Hen. 5. 22.1, Win 
9E. 580 4. 3 Kd. 4. 25. C 39 Hen. 6. Tit. Tranſrel 
© 93s 3 So in the principal Caſe becauſe the Pariſſi ſhall 

tended to be more certain than the City, for this Cauk 
Een 60 5 ſhall be rather of the Pariſh than of the Cit, 
1 0 8 although a Pariſh is 4 Place uncertain, and may com. 
x) Co. Lit. b ) vers Towns, as it is held in 4 Ed. 4. 41. 5 EA. 


'Cro. Car. 150, 4 Pariſh is alledged to be in a City, there the Venue ſhall 


and a new Venire facias awarded to try the Iſſue again, for 
Moor 559] His Life was never in — ö 


Mich. 36 & 37 Eliz. 
In the King's Bench. 


TrxeronT's Caſe. 


1* an Eieftions firme the Plaintiff declared on a Leal 

toner jo or made by A. and Z. and on Not guilty pleaded, the Ju 

115 Rep.99. rors gave a ſpecial Verdict, vis. That A. was Tevant fr 

Raym. 142. Life, the Remainder to B. in Fee, and that they bot * 

by Indenture did join in a Leaſe to the Plaintiff and that BW + | 
A. the Ten't for Life was alive; and whether this ſhou 4 
| achudged i in Law, = ma) of both or not, the Jury abe! 


Parr VI. TRE TOR TV Caſe. 17 
d it was reſolved, That preſently by the Delivery of the 2 
and it was reſolve a ently by the Delivery hs ra 


Deed it is the Leaſe of A. during his Life, (a] and the 
frmation of G. and after the Death of A. it is the Leaſe of r Ren 36 
g. and the Confirmation of A. according to the Opinion of Dod. pl. gy. 


er and Brown, Mich. 6 & Elis. (b) 234, 235. And be- Lane 
ws the Plaintiff had declared on a joint Dem evf A. and ©»: S. 5; 
g. it was achudged againſt the Plaintiff, It was alſo held Re 

ter Curiam, That if (+) Lede for Life, and he in Remain» 27% | 
der or Reyerſion in Fee make a Feoffment by Deed, each pop ot - | 
of them gives his Eſtate, vis. Leſſee for Life his Eftate by Moor 2. 
Livery, and the Fee- ſimple doth move and paſs from him . k. 4. 


in Remainder or Reverfion. But if it was by Parol, then W ?“ 
it ſhall be the Feoffment of him in Remainder or Reverfion, 1 Co. _—_ > 


0 

it end the (4) Surrender of Leſſee for Life, for otherwiſe no- 6 LB, TIT 
of ching would paſs by Parol. And it was held by them, That S7 Ur , 
„Jia the Caſe at Bar, although the Leaſe was by Deed'indent- 234, 235+ 
ef. Wed, it ſhould be no (e) Concluſion; for when the Deed enures pl. 18. | 
all Wy of an Intereſt (as in the Caſe it doth) it ſhould ©) 1 Go. 76. h. | 
if rot be for any Conclufion, no more than the Leaſe for 2 * 14. 


Years of Leſſee for Life by Deed indented ſhall be an E. en .. 
floppel after his Death, becauſe at the Commencement it Dy. 15. pLAL 
(e) Co. Lir, © 


4, {ook Effet by Way of paſſing of an Intereſt. And Pop hum 

en {Chief Juſtice ſaid, If Tenant for Life, and he in Reverhon n 
all ſnake a Gift in Tail rendring Rent, the Leſſee ſhould have py. 8 J 
di de Rent during his Life; for the making of a greater B- ( Nn 
\nd ate is not any Forfeiture, becauſe he joins with him in e. 
ent, W'crfion. And if Tenant for Life, and he in Reverſion had Fes 
for {made a Feoffment by Deed at the Com. Law, (g) the Feot- (g) Co.liy 


\ 


ke ſhould hold of the Leſſee for Life during his Life. Mn 
ne. | | | | CER | * 


a 8 22 — 1 * . | , | 7 Pikr Vt; 


4 6 . 4 \ 4 1 a w * = - 1 
IS > Ft F< 2 7 1 2 . 1 * 1 A. is . PI We 
—8 * » 7 — 


>. 5 In the King's Bench: 


| "Ever N's Cale. 


Ros 


15 
_ (6) Hard. 158. 
147, 156. 


125. a. 
/ 260.2 


1 


Hill. 37 Elis. 


In the Common Pleas. 


CoLLitks Caſe. 


Been (a) Collier and Walker, the Caſe was ſueh; A () cr. Rl 2702 
Man has Iflue a Daughter, and by his Will in Writing Swiab. 117 
deviſes Part of his Land to his Daughter, and the other Part (2) 3 de of. 
to his Wife for Life, with the Profits whereof the ſhould Lic. Rep. 275. 
bring up his Daughter, and that after his Death it ſkould Cro. El. 204. 


08 remain to his Brother, paying to one twenty Shillings, and 225» 497, 498. - 
nd ito others {mall Sums, — to 455. in AM, 3 the 8 — 

ind nd was of the Value of the three Pounds per Anaum. Vent. 225. 
the Aud it was adjudged, that the Brother had the Fee · ſimple. Dyer 37 pl. 7. 
ag: ind this Difference was taken and reſolved in this Caſe, Co. Ae 
" bat if the Deviſe had been to the Brother of the Land, to Hob. 65. 

t 


he Intent that with the Profits he ſhould educate his Cro. lac. 416, , 


tho Daughter, or of the Profits of the Land pay to one ſo much, 8 1 
the nd to enother fo much, that is but — Eſtate for Life; 2 Rol. Re. to. 
2 br he is ſure to have no Loſs. So if Land be of the Value of 3 352, 
fue 


ve Pounds per annum, and he deviſe that he ſhall pay for Bald. 194. 


the Wt: 0Shillings;or 30 Shillings, or 40 Shillings, or 50 Shillings per Bridg. 8g, i3t. 
ten enam to another, it is but an Eſtate for Life ; for yp ; p< dey "i 
— ky it out of the Profits, and is ſure to have no Loſs. But Co Car. * 


| this Caſe at Bar, after the Payment he may die before 159, 369. 
tsfaRion ; and therefore it is a Fee ſimple; and the Law 8 . 
ach intend that the Deviſe was for his Benefit, and not for „ 
s Prejudice. And by this Difference you will better un- 


erg the Booksin4 Er 6. () Aiates 78. 29 H. 8. Tais. 
18. ö J 


| 617. Co. Lit.. b. 
Swinb. 118. Cro. El. 205. 3 Bulſt. voi 


X 


Hall 


Hull. 41 Eliz. 
In the King's Bench. 


"NG H 37 Dia. in Ejeftione firmæ between Richardſon ul 

. 1 faraly in the King's Bench, on Not guilty pleaded, 

. the Jury gave 4 ſpecial Verdict to this Effect. Land vu 

+129. deviſed to A. for Life, the Remainder to F. and the Hen 

c of his Body, the Remainder to Rowland Wil and his Wit 

18 and after their Deceaſe to their Children, Rowland and hi 

| Wife then having Iſſue a Son and « Daughter; and aftet 

wards the Deviſor died, and after his Deceaſe A. died, 

died without Iſſue, Rowland and his Wife died, and the 80 

had ue a Daughter, and died; if this Daughter ſhould 

; have the Land or not, was the Queſtion ; md it confiſted 

teh Brigg. 85, 46. only upon the Conſideration what Eftate (a) Rowland Wil 

Cro.El.10,121. and his Wife had, vis. If they had an Eftate-tail, or an 

E „ Ag 5g ate for Life, with Remainder to their Children for Lise 
1 Bull 62, 420. and the Caſe for Difficulty was arpacd' before all the Juds 

3 Keb.42, 95, of England; and it was refolved, That Rowland and i 
Re , Wite bad but an Eſtate for Life with Remainder to th 
(6) Carr. 5. Children for Lite, and no Eſtate-tail. And in the (3) Ca 
Cro, El. 696. ſtructien of this Will the Judges did firſt confider the Jud 


o 


ment of the Commen Law, If the Conveyance had bet 
made by the Deviſor in his Life. And, 2. The Reaſon an 
__ Cauſe that the Judgment ſhall net be according to the Kul 
of Law: And it was reſolved, without Queſtion that at th 
|... Common Law they had but an Eſtate for Life, the Remi 
5005 der to their Children for Life. Then what ſhall be the Rs 
ſon and Cauſe to give them an Eftate-tail by Conſtructi 
(c)Cro. El. 898, in this Caſe ? It will be anſwered, the Intent of the Telt 
242: tor. But it was reſolved, that ſuch (c) Intent ought to 3 
6 M0 Re manifeſt and certain, and not obſcure or doubtful : For! 
Cro. Car. 369. the (4) Com. Law Lands were not devifable (bat only by 
Ui. ſet. ſtom, and that in antient Cities and Boroughs, Houſes 
1 Nel ces. all Things) but by the Star. of 32 & 34 K. 8. all Lan 
Co. Lie- 111. 2. according to the Purview thereof are devilable, which 8 


, 


Part VI. WII Dy Caſe. | T7 

were made to the great Diſadvantage (a) of Heirs at the Com. (a) Co. Lit 
Law by Wills for the moſt Part made in — of Sick- 111. b. Cr. Car. 
neſs, and that utterly againſt the Rule and Reaſon alſo of 359, 4. 
the Com. Law, for the ancient Com. Law did favour him 83 
whom the Com. Law made Heir, becauſe he was to fit in Pall. PR 4 I 
the Seat of his Anceſtor, and to ſerve the K. and Common- Lane 27. | 
wealth in as good Eftate as his Anceftor did. And therefore Moor 774+ | 
it appears by Glanvile, who was Ch. Juſtice in the Time of | 
H.2. lib, y. cap. 1. fol. 44. That every Freeman without the 

Aﬀent of his Heir might diſpoſe of a reaſonable Part of hien 
Lands with his Datghter in Frankmarriage, for the Ad- I 
vancement of his Blood, or to any Servant in Recompence of 

his Service, or in Frankalmoigne to any religious Houſe to 

have divine Prayers made for him, But all that be ought to 

do in (Y Health, and not in Extremity of Sickneſs, to the (6) n 


End that ſuch Gifts ſhould not be made more out ot Rage 
ud Fury than of good Diſcretion, and fo his Gift might ex- 

8 c<<d Meaſure, But if any ſuch Gift which was made in Time 

of Sickneſs ſhall be good and firm in Law, the Conſent and FRE 
#8 Confiemation of his next Heir was requiſite to it. Alſoifa 
Lol Man who had Lands by Deſcent, had Iſſue many Sons, he 


could not have given any of this Land to any of his younger 

Sons without the Conſent of the Eldeſt, to the End that the | 

Father, who for the moſt Part bore moſt (c) Affection to the (,1 Cr Car. 36g. 

youngeſt Son ſhould not diſinherit the eldeſt. But of his 8 

Land which he had acquired by his own Purchaſe, he might 

have 2 a Part to his younger Sons; and if he had not a- 

ny Iſſue, he might have given all of it to whom he pleaſed. 

And all this appears in Glawoile, by which it appears, that 

the ancient Com. Law did reſpect the Heir at Com. Law. 

Then in the Caſe at Bar, foraſmuch as by the Jadgment of 

the Com. Law on the like Words in a Conveyance, it would 

de but an Eſtate for Life, the Remainder to their Chil- | 

dren for Life, thence it follows, that the Intent and not the | _ 

Words only of the Deviſor ought to make it an Eftate-tail 

in this Caſe. Then this Intent ought to be manifeſt and cer- 

tan, and ſo expreſſed in the Will: And in this Caſe no ſuch 

Intent appears ; for peradventure his 3 to agree EE 4 

with the Rule of the Law; and therefore this Difference 1 
. 


ns reſolved for good Law, That if A. deviſeth his Lands to | 

b. and to his Children or Iſſues, and he hath not any Iflue :ventraz5 31 

it the Time of the Deviſe, that the ſame is an Eſtate-tail; 1 Buliſtr, 62. 

Þt the Intent of the Deviſor is manifeſt and certain that his yy 10 Wop | 
bildren or Iſſues ſhould take, and as immediate Deviſcesthey 272395 3000) 

not take, becauſe they are not in rerum natura, and by Swinb. 120. 
ay of Remainder they cannot take, for that was not his I 183 . 

itent, for the Gift is — therefore a IP 

| or 


Wir py's Caſe. Parr VI 


Words ſhall be taken as Wordg of Limitation, fil. as much 
as Children or Iſſues of bis Body; for every Child or Iſſue 
pught to be of the Body, and therewith agrees a Caſe, 771. 
. nit. 4 Elis. reported by Serjeant Bendloes, where the Caſe 
6 1Bulſt. 219. was, that one deviſed Land (a) to Husband and Wife, and 
D. Benl. 39 . to the Men- Children of their Bodies begotten, and it did not 
tAnd.43.p1l.110 vupy | 
1Venr.227,241. Nees ip the Cafe that _ had any Iſſue Male at the 
3Reb.93,97- ime of the Deviſe; and therefore it was adjudged that 
. they had an Eftate-tail, to them and the Heirs Males of 
wet 2979. their Bodies: But if a Man deviſes Land to A. and to hig 
(6) Cr. H. 743. Children or () Iſſue, and they then have Iflue of their Bo- 
| dies, there his expreſs Intent may take Effect, accordin 
to the Rule of the Common Law, and no manifeſt an 
certain Intent appeats in the Will to the Contrary. And 
therefore in fuch Caſe, they ſhall have but a joint Eſtate for 
Life. But it was reſolved, that if a Man, as in the Cafe at 
Bar, deviſes Land to Husband and Wife, and after their 
Deceaſe to their Children, or the Remainder to their Chil- 
dren, in this Caſe although they have not any Child at the 
e) Moor 320. 05 Time, yet every Child which they ſhall have after, may 
| take by Way of Remainder, according to the Rule of the 
Law; for his Intent appears that their Children ſhould not 
7 buf after the Degcale of Rowland and 
is Wite a 


* 


© 
* — — — 
— „ — — — — — 


Mich. 44 & 42 Eliz 


Sir EpwARD CIER E Caſe, 


Moer 456. 56. 1* an Aſſiſe by Parker againſt Sir Edward Clere Knight, 
Cr. El. 277. of Lands in the County of Norfolk, the Caſe in Effect 
Ca. Ent. 128. was ſuch, Clement Harw:0d ſeiſed of three Acres of Land, 
Collie 25 b. each of equal Value, held in Capite, made g Feoffment in 
Hetl. 35. jenk. Fee of two of them to the Uſe of his Wife for her Life, for 
5,5% her Jointure, and afterwards made a Feoffm. by Deed of the 


> uh * za Acre, to the Uſe of ſuch Perſun and Perſons, and of ſuch 


it. Rep, 288, Bſtate and Eſtates as he ſhould limit and appoint by bis alt 
Hob 1G. Will i Writing, and afterwards by his laſt Will in g 
1 55 7 


Fe ; 


= = — TY TS a pas too 


= a 
«= 


„bar VI. Cy EDwARD CIERE „ 


he deviſed the ſaid 3d Acre to one in Fee (under whom the 
pl. claimed. And whether this Deviſe was good for all the 
ſaid 3d Acre, or not, or for 2 Parts of it, or void for the 
1 Whole was the Queſtion. And in theſe Caſes 4 Points were 
t reſolved by Popham Chief Juſtice, and Baron Clark Juſti- 

ces of Aſſiſe of the ſaid County, y Conference had with 

the other Juſtices: 1. If a Man ſeiſed of Lands in Fee makes 
. a Feoffment to the Uſe of ſuch Perſon and Perſons, and of 
(te Effate and Eſtates as he ſhall appoint by his Will, that 

by Operation of Law the Uſe doth veſt in the (a) Feoffor, (a) 1 And. 246. 
| and he is ſeiſed of a qualified Fee, that is to ſay, till De- . £59 493, 
5 ckration and Limitation be made according to his Power. Vi. 349, (. Lin 
4 WW Zi. fol. r0g. 4. When a Man makes a Feoffment to the 121. b. 271. b. 
Uſe of his laſt Will, he has the Uſe in the mean Time. 1 85 b. 
1 If in ſuch Caſe the Feoffor by his Will limits Eſtates ac- rr 
ir Wecdingto his Power reſerved to him on the Feoffment, there Co. Car. 39. 
the Eltates ſhall take Effect by Force of the (5) Feoffment, 28 72. 
ud the Uſe is directed by the Will; fo that in ſuch Caſe the Cr. Car. 39. 
Will is but declaratory : But if in ſuch Caſe the Feoffor by 10 Co. 86. a. 
bis (c) Will in Writing deviſes the Land it ſelf, as Owner of dy Loy 111.b, 
the Land, without any Reference to his Authority; there it Cr. 1 _ 
ſtall paſs by the Will, for the Teſtator had an Eſtate de- Jenk.Cenr.260. 
nlable in him, and Power alſo to limit an Uſe, and he had < _ | 
lection to purſue which of them he would, and when he (ej yoo, » $07. 
&riſed the Land it ſelf without any Reference to his Au- 567. Co. Lit. 
tiority or Power, he declared his Intent, to deviſe an E- 8 . 271. b. 
ate as Owner of the Land by his Will, and not to limit an Fiob. 189 
le according to his Authority; and in ſuch Caſe, the 
Lad being held in Capite, the Deviſe is good for 2 Parts, 
void for the 3d Part, For as the Owner of the Land he 
not diſpoſe of more; and in ſuch Caſe the Deviſe cannot 
ite Effect by the Will for 2 Parts, and by the Feoffment 
the 3d Part; for he made his Deviſe as Owner, and not 
wording to his Authority, and his Deviſe ſhall be of 4s 
nuch U as the Will of every other Owner having a:? 
Land held in Capite. 3. If a Man (4) makes a Feoftm. (4) Cr. El. 858. 
kee of Lands held in Capite, to the Uſe of his laſt Will, n 
ough he deviſes the Land with Reference to the Peoff⸗- r. 


for Wl . the Will is void for a 3d Part: For a Feoffment to 

the WE" Ve of his Will, and to the Uſe of him and his Heirs is 

uch we. 4. In the Caſe at Bar, when Clement Harwood had | 
1a WE Oareyed 2 Parts to the Uſe of his Wife by Act executed, 88 


ould not as Owner of the Land deviſe any Part of the Re- 
i by his Will, ſo that he had no Power to deviſe any Part . 
Fora Own. of the Land, and becauſe he had not (J, Elect. Moor 645. 
E the Caſe put before, either to limit it according to his 
er, or to deviſe it as Owner of the Land (for in the Caſe 
"3 Owner of the Land having conveyed two Parts to 

Uſe of his Wife ur ſut ra) he could not make an : 

| D 2 Deviſe 


| (s) Gefen 01: (a) utterly void; and Judgment was given according]y fe 
/ » on the ſaid Judgment Sir Z4ward Clere brought a (b) Wri 
Gro. A. 77. of Error in the King's Bench, ſed non prævaluit, but thy 


Gd Rep 63. a Citation in the Spiritual Court, to have it repealed ; pen 


| Con. ſtration was committed to the Plaintiff, And it was reſolre 
by 7 2, that the Action did not lie: And N the Plaintiff 
e 4 


WP 
3 Sb mand or revoke the former Letters of Adminiſtration, 1 


© Dad. 3 . (4) an Appeal, which always is to reverſe a former Sentend 
5 ROY for the 9 — doth ſuſpend the former Sentence; oth 


162. a, Cx. lac. wiſe of a Citation: And in this Caſe foraſmuch 48 f 


Nr * that cannot defeat the Gift. But if the Gift be! 


1 "Adminiſtrator ; and if an Adminiſtrator (e) waſte the 0% 


6 — pad and afterwards Adminiſtration is committed to anoth 


2 PAcRKMANH Caſe. Part] 
hn Deviſe, therefore the Deviſe ought of Neceſſity to enure t 
a Limitation of an Uſe, or otherwiſe the Deviſe ſhall bo 


the Plaintiff for the whole Land ſo deviſed. And afterward; 


Judgment was affirmed. 


* ” — 9 I" — MD. td nnn. 


ke a th. Sho th. 4 * ld the — w — 


Hill, 37 Eliz. Rot. 416. 
In the King's Bench. 


 PackMaN's Caſe. 
Hon brought an Action on the Caſe on Trover agil 
nip 6 5 W 2 and the Caſe was ſuch; A Man del 


Co. Ent. 3. b. teſtate, and the Ordinary committed Adminiſtration to 


on —＋ Keb gtranger, and afterwards the next of Kin of the Inteſtate ſus 


P , e . 


(s) Palm. 42. ing which Suit, the Adminiſtrator to defeat the Plaintif i 
4 Bolftr.73 - the Spiritual Court of the Effect of his Suit, ſold the Goo 
5 Co. >> © of the Inteſtate to the Defendant : And afterwards the Let 
x Jones 67. ters of Adminiſtration are revoked by Sentence, and the fi 
J Keb. 282. gentence annulled and made void, and afterwards Admiil 


continued his Action: And in this Ca Difference! 


c e 
7 oC0-55>. taken between this Suit by Citation, which is to count 


— pa Yelv. (4) firſt Adminiſtrator had the abſolute Property of f 
oi 111, Goods in him without Queſtion, he might give then 
3 Brow » 7 8 g 
212, Cr.El234, whom he pleaſed, And although the Letters of Admi 
645, $19- ſtration be afterwards countermanded, and revoked, | 


1 (0) Covin, it ſhall be void by the Statute of (4) 13 Hl 


© 223- gainſt a Creditor, but it remains good againſt the {cc 


T, ey jd R ; 
7-b, Moor 638. Dog. pi. 220. Latch 222. (e) Cr. El. 460, Latch 268: 


: 4 


Fs 


Part VI. PaAcxkMans Caſe. 19 
any. Debtee (a) ſhall charge him in Debt; and if he (a) Lach 160, 


pleads the laſt Adminiſtration committed to another, the o- 267, 268. 


ther may reply that before the ſecond Adminiſtration com- |; x 
mitted he had waſted the Goods. Vide 17 Eis. Dy.339.(b) 4 5 


ſuch Adminiſtrator before the Condition broke, gives away 471 03 75 b. 
the Inteſtate's Goods, and afterwards the Condition is 8 1 A 


tor did intend to countermand and revoke ; but in the Caſe 
of 17 Eliz. the ſecond Adminiſtrator who obtained the ſe- 
cond Adminiſtration by Covin, had with the Defendant in 
the Action, without any Recital of the firſt Adminiſtration, 
did releaſe to the Defendant by Covin to bar the Plaintiff of 
his Execution: It is there adjudged, that the ſaid ad Let- 
ters of Adminiſtration being by Sentence reverſed, and de- 
clared to be void, the Defendant who was Party to the Co- 
vin being in Execution ſhould not have an Audita Querela. 
But that is not to be likened to our Caſe, for there the De- 
ſendant claimed by the ſecond Adminiftration, which is de- 
cared to be void, and the firſt always in Force, ſo that the 
ſecond Adminiſtration was never lawful; but in our 
Caſe the firſt Adminiſtration was lawful, until it was coun- 
termanded, and fo a Difference, Nora bene. 


_ Parr VI. 


© FP 1 


Hill. 38 Eliz. 
In the King's Bench. 


GREGORY's Caſe. 


Ap ar Cy Regory brought « Writ of Error againſt Big felt a 
Godb. 169. AT the Caſe was, that B. brought a Plaint in the Court of 


cle 5. Dudlow (which is a Court of Record) againſt G. ram pr 
1 Rol Rep. 175, Domi ua Regina, quam pro ſerpſo, on the Statute of 4 U 5 
10, 423. Ph. & Ma. cap. 5. (which ſee in Raſtal, Drapery 135.) 


* ö which prohibits that none ſhall weave any woollen Cloth or 
$ Co. 135. b. Kerſies, unleſs he hath been Apprentice, or exerciſed the 


11 Co. 59. a. Trade, Sc. by ſeven Years, upon Pain of Forfeiture of ſuch 


l 13 Cloth, or the Value of it, the Penalty to be recovered by 
ac. 121,481. Action, Bill, Plaint, or Information in any Court of Re- 


oar 412, 600, cord, in which no Eſſoin, Protection, c. And three Errors 


I —— were aſſigned. 1. That the ſaid Branch of the Act was ab- 
Dyer 50. pl. 3. rogated and taken away by the Stat. of 5 Elis. cap. 4. Sed 


Hob. 173. non allocatur. For inſpecto Statuto, they both ſtand toge- 
8 ther. And it was ſaid that a 'a) later Statute in the Affir 
Keile 91, 31. mative ſhall not take away a former Act; and eo porn: if 
Cr. El. 600. the former be particular, and the later general. The {c- 


(OM9:247,412- cond Error aſſigned was, that the Plaintiff by the Stat. of 


— 4 18 Elis. cap. 5. ought to have ſued by (5) Original, or by 


2 Inſt. 194, Information, and ſo was it adjudged, Hill. 30 Elis. in this 
— 390 g. Court between Woodſon (c) and Clark, where the Defendant 
(4)Mo.z% 1.600. was ſued by Bill upon the Stat. of 23 H. 6. of Sheriffs, and 
4 Leon.g8. adjudged the Action did not lie. The 3d Error was, that al 
2 — '- though Ludloto be a Court of Record, yet it is not ſuch 4 
11 Co. 38. b. Court as is intended by the Statute, for ſeveral Reaſons: 
12Co.98. 1. The Courts intended by the Statute, Proprer exceilen- 
28 _—_ "+7147, are the (4) 4 Courts of Record at JVeſim. which are 
113,145, lone: general Courts of Record, and therefore it ſhall be in general 
193. Herl. 191. Speech ſo intended; as Eſcuage is either incertain, or certun; 


Hurt.99-Cr J sc jncertain is ſervitium militare ; and certain is ſerviti1 


85.179.538. 8 * f : 
Se 2 ſocæ, quia quemadinodum certitudo ſcutagii facit ſocagi u, 


Cro. El. 737. ita incertitudo facit ſervitium militare: And Littleton 


5 ons ſaith, It a-Man ſpeaks generally 'e) of Eſcuage, it ſhall be 
Lulu $ : 
Jenk.Cenr.228. Plowd. 208. a. b. 4 Init. 65, 164. 165. Lit. Rep. 170. Callis Le&. 248, 249- 


2 * , 1 „ @» Lit. Sect. . 
(e, Co. Lit. 7 3. a. 31 Co. 39 v9 - tended 


Em . ˙— .. (a.. EDT 


_ Grtoonv's Caſe, 
intended (ſecundum ex cellentiam) in cimmbn Speech; of thi 
moſt excellent Service, and that is Knight's —— — the 
CEP [Or ay > Pome fervitio ſcw. And 10 
8 5 — e 7 — ſpoken (a) of Proof generally, although (+) , Co.; 
arr gen, 7 5s + Law, yet it ſhall be intended of 4 705 15185 
* , and that is by Jury. And 20 K 6, 19. If fe bl 78 
poken generally of the Feaſt of St. (3) Michel. where th re Hob. 94,217. 
are two Feaſts, it ſhall be intended of the moſt worth ind 261. Kefer; 
„ And 35 H. 6. 29. J. 21 H.6.8: and IE 4% + Rol hon 
17 6771 Speech be of I. F. generally, it ſhall be inte ded 84 31 * 

of (c) the Father, or of the eldeſt Son, for they are th 6 4 2 Bulſtr. 55. 
7 . 2 with the Caſe at Bar in Effect agrees Mich. & Rr 
87 Ei ) fol. 236. where any Court of the Queen of R * 381, 488, Cr, 
_ be intended one of the four eminent and — — 723. Moot 
V 

r, ci. (in an of ! 45. nu. 11 

rh OP che Cour of Oyer and — Geol. Pelhetz ber en 1250 
de 1 ho Turn, Leet; Pipowders, and others, w | z laſt. 2 Br 
N nar Th e Act; for theſe and many others are Charts of rendition 151 
bs Ride . % pred ei 9 ConſtraRtion of the Law, Hob: 2048 
witty (f ) qued verba equivoca & 1 i 
e Zipaier . 7 ſenſu. 5 Tbe Ss 7 ty e. 
popular Actions oi mat 1 Cro, Car,” 
dare the. inter zun $70 Domjns Regins quem 99.40 2 
dan Za the 2 yet if the Kada 25 Mo. 605 
a Plea, the Queen's Attorney ſhall en 
bY And * n by the Makers . At, — th Rep —— 
cM uld be in ſuch Court where the Queen's y e 98. Dyer 236. 
bal, af: A5 py oy er ſhall haue by ſuc Conn, . 
s in the four Courts of Record at Weſtminſter; 8 Plow:208.B; 

r. El., 530. 


And for theſe two laſt Errors the Judgment was revetſed: 


3 Keb. 335. 


Piaſcb. 38 Eliz. 
In the K ings Bench. 


Mick EIBZORN U Caſe. 


* 


— 2 IN Wrir of Error between (6) Boprif and Michelborn,the 
24d, 213, 1 Caſe was, That an Action of Treſpaſs on the Caſe on Iro. 
laſt. 1390. ver and Converſion, within the Verge, was brought in the 
- 1 Court of Marſhalſea, where none of the Parties was of the 

10 C0. 69 b.. a. Hou ſhold, and upon Judgment given, a Writ of Error wa 
203,209,210. brought in the King's Bench. It appears by Hritton (who 
2laſt547,548. Wrote in 5 E. 1.) fol. 1. and by Hera, lib. 2. cap. 3, 4, 5, E. 
J loft. 134+ that the Juriſdiction of the Marſbalſea at the Com. Lay 
Cr. El. 5oz. was doubtful ; and therefore the Statute of 28 Ew. 1. 4r- 
— ticuli ſuper Chartas, cap. 3. ( ſet it certain; for the Pre- 
212. 2 Leon. amble is of what Pleas 4 ought to hold; and therefore it 
160. 5K. a. 179.2. jg enacted, That they ſhall not hold Plea of Freehold, 012. 
+ gy — where the Freehold will come in Debate, nor of Debt nor oſ 
10 H.. 13.4. Covenant, nor of Contract made between the K's People, but 
Reg. 185. % only (which are Words excluſory, and exclude all other Pleas 
28 o _ but only theſe which follow) vis. of Treſpaſs done within 
Eur. 433.2. the Houſe (vis. where both (c) Parties are of the Houſhold} 
Sb and of other Treſpaſs done within the Verge (viz. whe 
* 2 cone of the Parties is of the Houſhold) and ſo it has beer 
(d) 1 Bulit.208, always expounded. And therefore in the King's Bench, 
209,213. 1000. Mich. 32 H. 6. Rot. 47. In Error between Read (d) and Pur. 
76-2. Cr. El. ghaſe in Treſpaſs in the Marſhalſea, no other Error was 1 
44; figned, but only that none of the Parties were of the Kings 
| Houſe, and the Judgment for this Error was reverſed, and 

therewith agree 10 H. 6. 13. 4. 7 H. 6. 50. B. 19 Ed. 4. N. . 

| 20 Ed. 4. 16.b. 22 Ed. 4. 31. Vide 4H. 6, 8. b. F. N. B. 2400 
% 10 Co.69.b. Vide (e) the Diverſity of Courtt in his Chapter of Marſſul 
N ſea. And the Words of the ſaid Act are further, and of Com 
tracts and Covenants that one of the King's Houſe ſhall 

have made with another of the ſame Houſe, and in the 

ſame _ _ no _ _ So 277 * the 

I p. Nature of the ions they only hold Plea in (/) tht 
2 ROE vis. Treſpaſs, Contract, and Covenant, and of no A. 
| ion which concerns the Realty. And for Perſon 

in Treſpaſs within the Verge, it is ſufficient if one be 


of the King's Houſe, but in Contract and Coven 


2 wy tt 2m XY wean Eo m7. out; i. > ny e's 2 


Right 


and of which Treſſ 


Parr VI. Mi1cnuztiBoRN's Caſe. 
both, ſc. the Pl. and Def. ought to be of the Houſhold. And 


it was obſerved, that the Stile and Title of the Court of 


Marſhalſea is, Placita, E3c. Aule Hoſpirii Dom Regis car 
Seneſchallo & Mariſe hal Dom Regis, &c. whereby it a 

that one of the Parties to the Pleading in the ſaid Court, 
ought at leaſt to be of the King's Houſhold; for otherwiſe 
it can't be ſaid Placita, &c. Aulæ Hoſpitii, £9c. And vide 
a Bill which paſſed both Houſes of the Lords of Parliament, 
and of the Commons, anno 1 Rich. 2. By which it is de- 
clared, That of antient Times their Juriſdictton was no o- 
ther, nor had been but of Felony, Treſpaſs done within the 
Verge, and after their Venue, and of Covenant and Debt, 
due and made between the King's Servants and thoſe who 
followed the Court; and that Lords and others who have 
Franchiſes may. have their Franchiſes as well within the 
Verge as out of it, c. To which the King anſwered, Let 
the Marſhal have ſuch Juriſdiction as before this Time hath 
been reaſonably uſed ; and if any 2 in ſpecial, let 
him complain to the Steward of the King's Houſe, and 
be done him. So that although it be not an Act 
of Parliament, it is a good. Declaration of the Law by 
(a) 75 2 1 Vide a 2 an for 125 
City of London (5) 30 E. 1. remaining in the Treaſury, 
which it is enacted, That where belare the Steward L. 
Marſhal (the Court being often near the City of London, 
ſome Enqueſts are taken of Treſpaſs and other Things done 


() Co. Lit. 
159. b 


59. b. 
(6) io Co. 70. a. 


within the ſaid City, betwixt ſome of the City only, and be- 


tween them and Foreigners jointly, or betwixt Foreigners, 
paſs and other Things to the Steward and 
Marſhal, by Reaſon of the Verge, the Conuſance doth be- 


og That all ſuch Enqueſts Thall be taken within the City 


ondon, and not elſewhere, £c. By which it appears, 


that this Act (made within two Years of the ſaid Act of Ar- 
ticuli ſuper chartas) doth not take away the faid Act, nor 


give them more Authority than they had before : But the 
rview of the AR only is; That ſuch Things done in Lon- 
don, whereof the Conulance doth appertain to them, ſhall be 
tried within the ſaid City, and not elſewhere. Obſerve the 
ſaid Declaration 1 Rich. 2. doth agree in Effect with the 
Act of Articuli ſuper chartas ; and afterwards in the princi- 


pal Caſe it was reſolved that the (c) Judgment ſhould be (e) 1 Bulſt. 208. 


reverſed, ſed inſpecto Recordo non (d) intratur. 


Paſch. 


(a) i Bulſt. 210. 


— — 


— — — 


\ 


| Paſch. 40 Eliz. 
In the King's Bench: 


Bort EA aud Goovalt's Caſe: 


{s) Moor 540. N Etween (a) Gordale Informer, ram pro ſe, Ec. on thi 

a 599, D Statute of 21 H. 8. of Non-refidency, and Zutler, Pai. 
2 Brownl. 55. ſon of Downham in Norfolk ; on a ſpecial Verdict it was re- 
eb. 194,195. ſolved by the Court, that the Parfon ought to abide on hit 
Goldsd. 169. Rectory, vis. the Parſonage-houſe; and not in another Houſe, 


Ad Ear. . alcho it be within the ſame Pariſh ; for che Statute intend: 


T7 ed, not only for ferving the Cure, and for Hoſpitality, but 
Keb. 103. Allo for the maintaining of the Houſes and Habitation of the 


Aron. 54,45. Parſon, not only for himſelf, but alſo for his Succeſſors, that 
2 Bulſt. 18. they alſo may keep Hoſpitality there. And there it was & 
* 3 Ked. 47. greed, that lawful * Impriſonment without Covin, is a good 

| Frcufs of Non - reſidency, fo if there be not any Parſonage- 
le) 1 Co. 98. a. houſe there; for, c) Bupotentia excuſur Legem; and theſe 
+ _ 11.2: Caſes are excepted out of the Act by Conſtruction of Law: 
5 Co. 58. And note, that it was held in the Exchequer, Trin. 39 Elis. 
9 Co. 73. 2. That 4 Sickneſs without Fraud; was alfo a good Excuſe; 
10 Co. 139. b. %. If the Patient temove by Advice of his e) Phyſician, 


Fad. 387. zona fide, for better Air, and'for Recovery of his Health: 
2 bull, is 1 Vent. 245. (e) 3 Keb. 194. 2 Bulſt. 18. 


2 


Dre 


22 


Mich. 40 & 41 Eliz. 
In the Court of Wards, 


AMBROSIA GoORGES Caſe. 


THE Caſe of Ambreſia Daughter and Heir of Douglas 2 And. 207. 
Wife of Sir Arthur e, Daughter and Heir of Viſ- Moor 737. 
he count Bindon, was ſuch 3; The Viſcount Bindon was ſeiſed 
at of divers Manors in Tail, ſundry of them held by Knights 
re- Service in _ and had Iflue the ſaid Doæeglas, who 
his married Sir Arthur Gorge, and by him had Iflue the ſaid 
ſc, WW Ambrota; las died in the Life of her Father, and af- 
nd terwards the Viſcount died; all which was found by Office, 
but and that Ambroſia was Heir 1 to her Father, and of 
the che Age of ſeven Years; and afterwards Ambroſia of tender 
hat Tears, and infra annos nubiles was married by her Father 
; + Wl to Francis Gorge, Son of Sir Thomas Gorge; and afterwards 
vod dir Arthur took another Wife, and had Iſſue a Son; and 
ge- afterwards the Husband of Ambraſia died, the ſaid Ambro- 
eſe % being yet infra annos nubiles, vis. of the Age of ten 
aw: WF Tears; and in this Caſe two Queſtions were moved: 1. If 
liz; : Daughter be ſuch an Heir apparent to her Father, that 
uſe; during his Life ſhe ſhall not be in Ward to the King? And 
ian; it was objected, That his Daughter is not ſuch an Heir ap- 
1 parent that the Father ſhall have the Wardſhip of her; but 
ought to be ſuch Heir apparent, that during the Life of the 
Father, ſhall continue his Heir apparent; but a Daughter is 
not ſuch Heir; for a Son may be born, or another Daugh- 
ter may be born. And it was ſaid, That of Land in (a) Bo- () Co. Lit. 
rough-Engliſh, or Gavelkind, the Son cannot endow his Wife 35 = 
ex aſſenſu patris, becauſe by Poſlibility he will not continue 38. 4 
_ = it was ſaid, That the m_ _ 1 the you 
ip of his Son and Heir apparent of Land in (5) Borough- : 
Engliſh held by Knights ks, becauſe by Poſſibility - * on 
p h, vill not continue Heir. But at length, after great Delibe- (£) 3 C. — 


ration, it was reſolved by the two Chief Juſtices, Popham, 2 Aodeif 207. 


and Anderſon, and Periam Chief Baron, That (c) the Fa- Ley Cad, 
ber ſhall have the Wardſhip of his Daughter and Heir ap- &c. 7. 
parent 


9 = 4 , 


Au BRO S814 Gonk Caſe. Parr V. 
rent ſo long as ſhe ſhall continue his Heir apparent; and 


- therewith agree the Books in 31 EA. 1. Gard 154.8 E.:. 


"i 143. 


Tref. (a) 235. E. N. B. 143. o. J. 2. It was reſolved, that 
when the Father has Iſſue a Son, that then the Daughter 


" ſhall be in Ward to the King; for then the Son was his 


Heir a t and not the Daughter. 3. It was reſolved, 


That the ) 1 ſhould, notwithſtanding the ſaid Mar- 


riage, have the Wardſhip of the ſaid Ambra; for it wa 


no compleat Marriage, becauſe to every Marriage there 


ought to be Conſent : For (c) conſenſus, non concubitus fa. 
cit matrimonium, & conſentire non _—_ ante d anno 
nubiles. And on Conference had with the Civilians, it wa 


d. agreed, That after ſuch Marriage if the Husband dies, and 


the Wife marries again, it ſhall not be ſaid Bigamy. And the 


Book in the 30 EAw. 1. Gard. (e) 156. That if the /) An- 


ceſtor marries his Heir infra annos nubiles, and dies, the 
Lord ſhall recover the Body of the Infant, becauſe the Heir 
may diſagree. Temp. E. 1. ibid. 128. and 12 E. 1. ibid. g 138. 
(which is miſprinted, vis. ſeven Years for fourteen Year) 
acc. And no Difference, as to this Purpoſe, between Diſagree- 
ment to the Marriage at the Age of Conſent, and Death 
before the faid Age; for when the Heir is married by his 


Father infra annos nubiles, and Diſagreement is had, there 


clearly the Lord ſhall have the Ward. Pari ratione it was 
held by all, when ſuch imperfect Marriage is diflolyed 


by Death, ru anno the Lord ſhall have the 


(i) Moor 740. 
Co, Lit. 79. b. 
Stamf. P:x- 
yog. 26, 


Wardſhip, h, ) Hen. 6. 11. b. by Babthorp accorded in the 
Caſe of Beath. And it was — in this Caſe, That the 


Grandfather ſhall not have the 2 of the Son within 
Age, the Father being dead in his Life, and that the Stx 
tute of Prerogativa i Regis, cap. 6. is but an Affirmance 
of the Common Law; for the Law is ſuch in the Caſe of a 
Common Perſon, as appears by the Books aforeſaid. 
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Trin. 41 Eliz. © 
IN THE 
 KinGs BENCH. 


PAwWIET Marqueſs of Wincheſter's Caſe. PRs 


THE late Marqueſs of Winceſter, as it was ſuppoſed, Het). 0. 
made his laſt Will and Teſtament in Writing, and n 3 
thereby did deviſe divers Manors, Lands, and Tenements of , 7 | 
great Value to his reputed Sons, and made them Executors. 
he And further deviſed, that divers Manors, Lands, and 'Te- 
he nements of great Value alſo ſhould be fold by them; and 
he bequeathed alſo divers Legacies of Plate, Monies, c. And 


25580 = BR EPR Fi ESF &þ & 7 


un this Will was endeavoured to be proved in the Prerogative bi 
th Court by the reputed Sons. And becauſe it appear'd by di- ; 
* vers Witneſſes, and by many notorious Circumſtances, that 


fs the ſaid Marqueſs being fick, & multa 2 ſenectute, 
was not of ſane and perfect Memory, ſuch as the Law re- 
s at the Time of the Making of the ſaid ſuppoſed Will 
for by Law it is not ſufficient that the Teſtator be of Me- 
mory when he makes his Will, to anſwer familiar and u- 
ſual Queſtions, but he ought to have a diſpoſing Me- 
mory, ſo that he is able to make a Diſpoſition of his 
Lands with Underſtanding and Reaſon that is ſuch a — 
Memory which the Law calls ſane and perfect Memory) : 
2 this Matter a Suggeſtion was framed in the Name of 
e now Marqueſs, as Son and Heir, to have a Prohibition 
out of the King's Bench, ſuppoſing that he was not of ſane 
Memory at the Time of the Making of his Will, which Mat- 
A ters the now Marqueſs had pleaded in the Spiritual Court, in 
Seay of the Probate of the ſaid Will. And it was moved in 
Court by the Attorney General, of Counſel with the Marg. 
to have a Prohibit. generally to ſtay all the Proceedings in 
the Ecclefiaſt. Court, as well for the Legacies and Bequeſts 
ja the Perſonalty, as for the Lands, and the Reaſon and W J 


i 


6 Pawlet Marqueſs of Wincheſter's Caſe. PaRr NM I 
Het]. 120. of this Motion was, That foraſmuch as the Will concerning 


.. the Land, and the Teſtament concerning the Goods are 
1 


C Je. 346 mixed together in one Will, if the Eceleſiaffical Court hold 
2Bulft.210,211. proceed concerning the Teſtament of the Goods, it would 


— 4 Rep. 21, prevent and prejudice the Trial in this Court: For if he 
2Rol. Rep.431. were of ſane my at the Time of Making of the Teſta- 
Cr. Car. 94, ment of the Goods, he could not be of non ſane Memory at 
115, 166, 39!, the Time of Making of the Will of the Land, both being made 
Moor 873. at one and the ſame Inſtant; and the Com. Law ought to 
2 Rol. 31s, determine what ſhall be ſaid ſane and perfect Memory at 

wy the Time of the Making of the Will concerning the Land; 
Yelv. 92. and therefore the Prohibition ſhall be general, quod fuit 
1 Jones 355. conceſſum per totam Curiam. And the Attorney-General 
— cited a Caſe between Lloyd and Lloyd, Mich. 38 & 39 Eli, 
” nin this Court, where it was ruled accordingly in termini 
terminantibus, and that no Conſultation ſhould be granted 
for any Part, till the Matter be tried in this Court, quod 
nota. And therefore a Prohibition was granted generally by 
the Rule of the whole Court. Ez poſtea partes concordave. 


TUB, 


Mich. 41 & A Eliz. 
In the Kings Bench, 


READ Caſe. 


N Treſpaſs Quare clauſum fregit by eg Read, Eſq; Moor 574. 
ainſt William Arminger Gent. The Defendant juſti- Nu. 792. 
| fed, That A. Wheatley Eſq; was ſeiſed in Fee, and leaſed 
| to him for Years, and juſtifed; The Plaintiff replied, That 
e Lady Greſham was ſeiſed in Fee, and died ſeiſed, and 
the Land deſcended to the Plaintiff, and maintained his þ 
Count, without that, that Wheatley leaſed to the Def. up- Dy. 112. pl. 4; 
on which the Defendant demurred. And it was objected 
that the Seiſin in Fee was traverſable and not the Leaſe, for 
he alledged a Freehold in a Stranger: And if in Treſpaſs, p,g. pl. ;. 
the Defendant faith, that the Place where, is the Freehold 
of A. and he by bis Commandment, c. The Command- 
ment is not traverſable : If the Plaintiff claims by a Stran- 
ger, for the Freehold being alledged in a Stranger, that 
pught to be anſwered, But it was adjudged that the Tra- Moor 554. 
jerſe was gogd: And there is a 2 Difference between Cr. Car. 174, 
the faid Caſes, for in the one Caſe the Pleading is, that at $36. 5 
. the Time of the Treſpaſs ſuppoſed it was the Freehold of Bod. pl. 363. 
But in the Caſe at Bar the Defendant pleads, that long 
Time before the Treſpaſs Wheatley was ſeifed, He. and ſo 
kiſed, demiſed. And that may be true, and that the 
Lady Greſbam did diſſeiſe him, and a Deſcent was caſt: 
do that it is not alledged, That Wheatley was ſeiſed in Fee Cr 1... 681. 
the Time of the Treſpaſs (as in the other Cafe) and then 
de moſt material Thing to be traverſed is the Leaſe. Vide 
E. 6. Traverſe Br, 372. That in this Caſe the Seifin in Godb. 427. 
ee is traverſable, Vide Br. Traverſe 217.21 H. 7.23.89 26, 
E. 4 2. b, 8 H. 6. 34. 38 H. B. Traverſe 26. 21 Elis. 
yer 365. 14 Blis. Dyer 312. 26 H. g. 4 22 E 4. Re- 
, b 9. ) E. z. 11. 2 E. 4. it and it ſeems upon all the 


Books, that the one or the other in many Caſes is tra- 
table at the Pleaſure of the Plaintiff, Yide 1 E. 4 17. 
e 15 H. 3. 3. 16 H. 6. Double Plea 83. In Treſpaſs the 

| Defendant 
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rr Coſt. Parry 
F Defendant pleaded, That A. was ſeiſed, and enfeoffed 9, 
- "who * C. who enfeoffed D. whoſe Eftate the De. 
#1365. Endant had, the Plaintiff may traverſe 4) which of then 
221 he will, 18 E. 4. 26. In Treſpaſs the Def, (5) pleaded, 
"754. that J. was ſeiſed, and en F. who enfeoffed the De- 
5s. fendant: "The Plaintiff ſaid that R. was ſeiſed, and died 
8 ſeiſed, and the Land deſcended to him, and traverſed, jj 

IS ue hoc, that 7. enfeoffed B. and it was adjudged a 
\ _  - "raverle, and fo is 21 H. 7. 33. And that js tre inal 
| BE Caſes where the Defendant doth" not claim by any mea 
. | — ent the Plaintiff himſelf, for then that is tre- 


. 


— — 


2 — — — — — 
1 - - 4 o - mn. 


* 5 * P : - . © . p . . - = N 1 - 
# 1 6 4 . * 8 
I 
kg | 14. 41 17 ; 
, " 44 
a " b 0 2 ” | F oy x = 
: . , . 
" £ . 


|  - Bir 3& © # - hd 
 RiNGs BENCH. 
* . n. 
s HELYARAV Caſe. 


[JPpar Plaintif in Replevin againſt Whiricr, the Dei 
dant made Conuſance as Bailiff to Sir 7ohn Hare! 
Moor 551, 552. Maſter of Requeſts, becauſe Richard Arch was Prebe 
Cr.E1.650,651. of T. and 1 E 6. leaſed the Land, where, £9c. to Zohn An 
, for ninety Years, . who 2 Hlis. granted the Term to l 
Lit. Reg. 15. Arch, who 35 Elia. granted it to Sadlier, who granted it! | 
Dock. pl. 365. Sir Fohn Harbert, and made Conuſance Damaged A 
X > _ "4 feazance. The Plaintiff confefled the Afdignment | 
7 Fohn Arch, prout, Sc. But further ſaid, that Jobe took 
| Er: Jac. 221, to Husband one Tarre, who 9 Eliz; granted the Term * 
29: 7: > the PL and trayerſed the Grant made to Saglier, upon vb 
2 Rol. Rep. 87. the Avowant demurr'd. And it was adjudged, that mn 
= Traverſe made the Bar to the Avowrv inſufficient. And 74 
bam Ch. Juſt. delivered the Reaton thereof, becauſe a Lev 


4 - 


paxr VL Nuß doo G. 23 

tor Yeats cannot be gained but by lawful Grant; and there- 

Ho when one claims a Leaſe —.— and the other claims 

by an elder Grant, there he ſhall not (2) traverſe the later () Cr.Jac.681. 
but the other Party ſhall traverſe the elder Grant, Cr. Cui. 32 299. 

or ſhew bow he came to it again to enable the ſecond #4531 Pale. 

Grant,” But it is otherwiſe” in Caſe of a Feoffment; for 241. d. 2. 

there if the other Party claims by a former Feoffment, he Dyer $18.p1. 10. 

ought to confeſs and avoid the later Feoffment as by Diſ- 7 — 4 Cr. 

Kin, Cc. For à Diſſeiſor may gain an Eftate in Fee, but El. 651. Do. 

none can gain an Eftate for Years, but by lawful Conveyance pl.365 Kelw. 41 

and ſo is No Difference. And when he claims by a former | 

Affignment of a Term, it will be impertinent to traverſe, 

hh hoc, that he after that aſſigned his Intereſt; for per- (H) Cr. Car. 81. 

adventure he affigned all his Intereſt, and yet bad nothing, . 221. 

Vide 2 El. 6. Br. 66. Tit, () Confeſs and Avoid, 
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N Trin. 41 Eliz. 
In the King's Bench. 


Ro DDocxꝰ Caſe. 


[x this Term between Ra/ing and (a) Ruddock in a Writ 2 El, 648. 
1 of Error, the Caſe was; In a Replevin againſt fix one a- N : 
yows and the other five make Conuſance as Bailiffs to the ſenk. Cent. 25 t. 


firſt, for an Amercement for the Breach of 4 By-law in a 3,3-Itr. rr. 


Leet, and there Judgment was given againſt them, and the 9 


Plintiff recovered his Damages and Coſts, upon which the 1Rol.Rep.246. 

Yefer er brought a Writ of Error in this Court. In Bar of which 

ben de now Defendant pleaded the Releaſe. of one of the five, 

pon which the now Pl. demurr'd in Law. And it was ob- 

qeed, That foraſmuch as it ſounds only in the Perſonalty, 

vhich no Summons and Severance lies, therefore the Re- 

tile of one ſhall bar all the others; and the Writ of Error 

mage n Attaint will follow the Nature of the Action upon which 

nt fl N founded; vis. ( If Summons and Severance lies (5) Cr. El. 324. 
dt 


wi the fir Action, it will lie alſo in the Writ of Error and ©*15,139.5., 
em tint, as it/is agreed in (c) 34.2. 6. 42. So is it in a Writ © 3.33 b. 
wha Champerty, it will follow the Nature of the firſt Action 
at is agreed in 47 Ed. 3. C. J. Viade 26 Hen. 8. 3. Vw. 


d Py Attaint, & 45 Hen: 6. 19. J. by Ferteſtue. But it 
L anſwered and reſolved, That it is true, when in 
OF Mit of Error the Plaintiffs ſhall recover apy perſonal 
Ks E Thing, 


a) Ut. El. 649. 
Cr. Jac. 616. 


Rug DOC Caſe; Parry, 
Thing; as if they were barred. in an Action of Debt, Tre. 
ſs, Oc. for the Releaſe of the one ſhall not bar the other, 

5 [7 when the Ground of the Action is joint Inteteſt which 
may be releaſed. But when divers are charged in anten 


and condemned, there they have not any Intereſt, but theyam WP" 
charged Een „then when they bring a Writ of Error to di 
2 themſelves, the Releaſe of one cannot bar the other; WF" 
for they have not any joint Intereſt or Benefit, but & joint WF" 
Charge and Burthen, which cannot he releaſed or diſcharged, WW 
unleſs by the Plaintiff who has the Intereſt and Benefit of i. 
And this Difference is taken and (a] agreed in 2 H. 4.16.4.1, W** 
vis. when Two are to recover a perſonal Thing, there the De: 
fault of the one is the Default of both; but when they are 


diſcharge themſelves of a ru, there the Default of dit 
I 


(6) Cr. El 448. 
649. 2Rol. 133. 
Co. Lit. 139. a. 
Cr. lac. 19. 

10 Co. 135. 2. 


| (Ce El469. 
CL. lac. 117,616. 


Default of all; for it was their Folly that they did join then 


releaſe. But in the Caſe at Bar no Folly can be imputed toth 


(5 O. El. 649. 


87 649. Damages be recovered ageinſt divers in a Writ of C 


Yelv, 209: 


one is not the Default of both. And 15 EA. 3. Severance 23 
(b) in Audita Querela, the Nonſuit of one ſhall not grievethe 
other; for he is but to diſcharge himſelf of a Burthen and 
Charge. But it may be objected, that in the Caſe at Bar they 
ſhall be reſtored to the Damages and Coſts which they hare 
loſt in the firſt Action, and therefore they have a perſonal lu 
tereſt which may be releaſed ; which Objection might be 
made in the Audita er for there they ſhall be reſtored 
to the Value of the which were taken in Execution, 
But foraſmuch as by common Intendment the Execution is 
done of Goods which the Defendants have in Severalty, and 
therefore there is no Reaſon that the Releaſe of one ſhall bat 
the others. And none will deny but when fix are condemned 
in Damages and Coſts, and they before Execution bring 1 
Writ of (c. Error, there the Releaſe of one ſhall not bar the o 
thers, for they ſue only to diſcharge themſelves; and by Cot 
ſequence the Suing of Execution afterwards will not alter the 
Cale unleſs Execut. be made of the Goods which they hav 
in Jointure or in Common, and that will make a (Queſtion 
And as to the Book in ) H. 4. 45. B. where in Appel 
four Men were outlawed, and they 4 join'd in a Writ 0 
Error, and 2 made Default, it is agreed that it ſhould be tis 


ſelves in one Writ, who might have had ſeveral. But in the 
Caſe at Bar they were compelled to join in one Writ, 
no Folly in them. And Poph. Ch. Juſt. ſaid, that it was tt 
Pl's Folly in a perſonal Action to join with one who won 


Def. for the Pl. might name which of them he would, and 
Mit which of them he pleaſed; and be ſaid, by this 11 0 
any ee join one with them who would f 
leaſe all Errors to him. Vide (4) 35 Hen. 6. 19. l. 


ſpiracy, a>d one of chem bringe an Atraint, it is m 
debated if the Writ be well "brought, or if a0 


; par VI. p Sus F 
s. And there it is objeQed, If all ought to join, then | 

0 by the Nonſuit or Releaſe of one of them the 3 

on e barteg. And there Forreſtue Chief Juſtice ſaid; That 

* he Nonſuit or Releaſe of the one would not hurt the others, 

l. more than in Audita Querela, or Hire facias upon Re- 

r Ne. And by the Rule of the Book they ought tv join in 

im unt; ſo in the Caſe at Bar the Law compels the De- 

ed, ent, to = in the Writ of Extor, not to reap any Bene 

* Wt, bur to iſchatge themſelves of a Charge impoſed. upon 

. And foraſmuch as the Law can do no Wrong, there+ 

De. r tbe Releaſe of one who could not be omitted in the 
ef Error, ſhall not in this Caſe hurt the others. And „ . „ 
i of Wit was adjudged. Fide (a) 29 . 35. (a) Cr. E. 445. 
23s | | 
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* 1 SHARP's Caſe. 

1 N Replevin between (a) Sharp and Siam the Caſe wis (a) 1 48. 
Cot ſuch; Michael Sharp . in Tail of certain C. El. 482. 
dec within the County of Suſſer, the Remainder over, 


ne upon the Land with the Plaintiff, and entered into 


2 e Houſe which was built upon it, and ſaid to him, Bro-... 
_ 7 (b) I here demiſe unto. you my Houſe as long as I live, (5) 2 Rol. 2. 
i: MS Fenty: Pound by Tear to me, and fi "g me my 

* rd and Waſbing, and Keeping of a Horſe :: And whether 


Is amounted to a Leaſe of the Houſe and Land was the 


hen qo" 547 8 ke. 1 RR - 1 . 
* uet on, And it was reed by the whole Court, that it was #2 5 | 
” Leaſe, for it — (c) Livery z for to every Livery is Ye pes 


Ruifite, either an Act which the Law adjudges Livery, or Lit-48 a. 56.d. 

t Words which amount to it ; for the Delivery of the Deed 9 b. 

Fealfent is an Act; but the Law doth not adjudge it a 

den, becauſe it has another EffeR, vis. to make the ,- - -, 

urter his Deed. But if he delivers a Turf or (4) Twig, (4) Co lat. al. 
ter Thing which cometh off the Land, or the Ring of 9 Co. 13. b. 
Door, &c. in che Name of Seiſin, it is « good Li- 2 4. 

| + 9 if one ſaith, Enter into this Land, and enjoy 

. hour Life, it is a good Livery; for it is a Be: 

of the Fer it ſelf; and ſuch Livery is good (e) Cr. El. 482, 

it off the Land, if the Land be Ce) within Rd. 5, 

E 8 View, _ 


- x 


SnARN Caſe. PAxx V. 


6 Ow.44. Co. 8 
6) On-44. Co. che Deed imports that he gives and grants the Land u 


9 Co. 136. b. 
137. a. b. 
Jac. 80. 


(e) Fitz. Feoff- 
ment 88. Br. 


Feoffment de 


YR. 

N 2 75 
Palm. 36 
9 Co. 137. d. 2 Livery. Vide 43 E. 3. 


Tit. Feoffments 7 4. 
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* The Caſe of Soldiers. 

| 

er HIS Term all the Judges of England met to conſider 

* upon the Statutes of Captains and (4) Soldiers; for di- (#) Jenk. Cent. 
3, 


ers Soldiers after _ were preſſed and going towards Jre- ING * 


dug to ſerve againſt the Rebels there, and before they did Hurr. _ 
thatWerre in the War, did depart and withdraw themſelves. And 

nent was reſolved by them, that the Statute of 18 H. 6. c. 19. N 

mo now of little Force; for the (Y) ancient Manner of Re- — 
poodiWining Soldiers, to which the ſaid Act doth refer is now ut- , laſt $6 


erly changed; for then Knights or Gentlemen did cove- 

unt with the King to ſerve him in the War for ſo long 

Ine, with ſuch a Number of Men ; and the Soldiers made 

der Covenants with their Captains, as appears by many 

Mecedents in the Excheq. and asappears by the Preamble and 

body of the faid Act. And the Stat. of 2 E. 6. cap. 2. extends 

ly when a Soldier departs after he has ſerved the Kin 

n his War. But it was reſolved, That the Statutes © | 

1 H.7. cap, 1. & 3 H.8.cap. 5. which are all of one (+) Raſtal Cap. 

id the ſame Effect, and penned in the ſame Words, were 1 93. 

jerpetual Acts, and were not made only for the Reigns of 

de ſaid ſeveral Kings, as it ſeemed to Raſtal in his Abridg- 

kents of the Statutes: For this Word [King] includes all () Plowd. _ 

I (2) Succeſſion; for the King dies not in Reſpect of his FAS © Lodge 

pitick Capacity, and a Gift to the King enures to his Suc- falt. — a 
ors. And according to this Reſolution divers Soldiers ; laſt. 6.86. 

te attainted and executed. Vide 4 Eliz. Dier 211. Che- 8 9 

ers Caſe, the Opinion of all the Juſtices of both Benches — — 209, 

ut the Stat. of 7 H. J. cap. 1. has Continuance, again(t 271, Yelv. Is. 

* Opinion of Raſtal. | | Det 
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| WW Parr VI. The Viſcount Mountacus's Caſe. 
nation without Licence is a Wrong to the King; for this 
- WH Cauſe when the King gave Licence to alien ts Brown and 
Denton, and the Stafute executed the Poſſeſſion in others, 
there ſhall not be any Fine due to the King for this Execu- 
tion of the Eſtates by Force of the faid Act of Parliament. 
And the Proviſo of the ſaid Act of 25 H. 8. was well explain- 
ed, by which it is provided, That the King's Highneſs ſhall 
nt have, demand, or take any Advantage or Profit for or 
by Occaſion of the Executing of. any Eſtate, only Y Aut bo- 
rity of this Act to any Perſon, &c. which now have, or on this 
Side the 1ſt of May, 1 5 36, ſpall have any Uſe or Uſes, Truſts 
or Confidences in any Manors, &c. holden of the K's Highneſs 
by Reaſon of any Primer Seifin, Ouſter le maine, Fine for 
WH Alienation, Relief aud Heriot, but that Fines for Aliena- 
iu tion, Kc. Hall be paid to the King's Highneſs, &c. for Uſes, 
, Truſts and Confidences to be made and exequted in Poſſeſfon 
1088 y Authority of this Act, after and from the ſaid 1ſt of May, 
teig Lands, &c. holden of the King, in ſtich ike Manner and 
1 Form to all Iutents and Purpoſes, as hath heretofore been 
i; ol uſed and accuſtomed by the Order of the Laus of this Realm. 
sui And foraſmuch as every Uſe ought to be raiſed, either 
Fee BN Covenant out of the Eſfate of the Covenantor, or by Feoff 
aui ment, Fine, Cc. (by Tranſmutation of Foſſeſſion) out of the 
the Elute of the Feoffees, Conuſees, Cc. in the one Caſe or in 


redz the other, but one Fine ſhall be yu to the King: For if 
lad BY the King's Tenant who holds in Capite, intends to alien to 


IN. to the Uſe of J. D. and thereupon if he purchaſes a 
Licence to alien to J. N. and accordingly he aliens to J. N 
to the Uſe of J. D. which Uſe is not mentioned in the Li- 
cence, in this Caſe he ſhall pay but one Fine, for it is but 
one Alienation. And the ſaid later Part of the Proviſo con- 
2 Fines to be paid for Execution of Uſes in Poſſeſſion 
aker the firſt Day of May 1536, is to be intended of Uſes 
niſed by Covenant, or of Uſes declared upon Fine, Feoff- 
ment, Sc. when no Licence to alien to the Feoffee or Co- 
tuſee is obtained. And it was ſaid, that if the ſaid Provi- 
lo had not been, that no Fine for Execution of an Uſe up- 
an Covenant ſhould be paid to the King, becauſe he was 
i by Force of an Act of Parliament, which cannot, as hath 
been ſaid) do Wrong, for Remedy of which the ſaid Proviſo 
ves made. 2. It was reſolved in the Caſe at Bar, when 
the Viſcount had Licence to alien to Brown and Denton, 


Vas to the ſaid Uſes, with Power of Revocation and Al- 
tration. In this Caſe, although he alters the former Uſes, 

declares new, and thereby alters the Queen's Te- 
unt, yet foraſmuch as the Queen has given Licence to 


E 4 the 


to Zrown and Denton, out of which Alienation all 


28 


nd accordingly he ſuffered a Recovery, which Recovery 3 Co. 25. 2. 
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The Viſcount Mourrracusy Caſe. Pax r V. 


the Uſes, as well future as preſent, as out of one and the 
ſame Fountain, ariſe, and they allſpring out of the Recovery a 
out of one Root; for this Cauſe there needs no new Li 
cence for Limitation of any new Uſe riſing out of the ſaid 
Recovery. Vide Cole's Cale, Plow. Com. 401. And in this 
Term another Caſe was adjudged in the Exchequer, and 
*twas ſuch: Richard Smith being ſeiſed of Lands held in 
Capite, anno 6 Eliz. levied a Fine thereof without Licence, 
which Fine was to Uſes contained in certain Indentures; 
that is to ſay, to the Uſe of himſelf for Life, and after. 
wards to the Uſe of his firſt Son in Tail, and afterward 
to the Uſe of his ſecond Son in Tail, with divers Remain 

over, with a Proviſo that it ſhould be lawful for him 
to limit by Writing the ſame Lands to the Uſe of any Miß 
he ſhould after marry for her Life in Name of her Jon 
ture,z and that the ſaid Fine ſhould be to the ſaid Uſe, & 
The ſald Alienation is pardoned by the Act of 13 Ela 
Then he marries Dorothy, and afterwards, anno 31 Elis 
by Writing limits the ſame Lands, according to the ſame 
Proviſo to the ſaid Dorothy for her Life, and dies, after 
whoſe Death ſhe took to Husband Sir William Mourſor, 
and it was adjudged that for the ſaid Limitation to Dore 
thy no Fine ſhould be * to the Queen, cauſa qua ſupra. 
Which Caſe being openly adjudged, I have reported, to the 


Intent the King's Officers in theſe Caſes ſhould take heed 


that the King be not deceived of an ancient Flower of hi 
Crown by any Device or Intention more than duly byLay 
ought to "of 5 41 Eid 14 1 


g. 8 S =S 
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Fin. 44 Eliz. 
— In the Kings Bench. 


d | 

n- GREEN «s Caſe. 

im | 

if ohn Green brought an Action of Treſpaſs againſt V.Baker velv. ;. 

in- and others, for breaking his Cloſe, and carrying away his Cr. El. 679. 

90. he - wa os 686 
lis, ial , Rol. 369. 

Verdi enant 


me for Life of the Manor of Cington, to which the Advowſon 
ter of the Church of Co/ingron was Appendant, the Remainder 
on, 0 0 Brent Eſq; in Fee, which Rectory was a Benefice 

with Cure. The Lord Pariet 6 Aprilis 1574. preſented to 
the ſaid Church one J. Durſton, who was thereunto admit- 
the ted, inſtituted and induted, and did not read the (a Arti- (] Co. ica. b. 
cl Wi cles according to the Statute of 13 Eliz. cap: 12, For which 7. r — 
u Cauſe 10 Martii 1583, at the Suit of the ſaid Thomas Lord 2 Rol Rep. 3. 
an WH Pawler, he was deprived by Sentence declaratory before 1 And. 62, 63. 
dle Biſhop; from which Sentence he appeal'd to the Arches z _ 4 

and it was further found, That no Notice was given by N 

the Ordinary to the Patron of the ſaid Deprivation. The 

Lord Pawlet, 5 Martii 28 Elis. died. The Queen jure 

Prerogative ſus Regie, by her Letters Patents, 30 Zuni 

28 Els. by Title of Lapſe (and fo expreſſed in the Patent) 

preſented William Baker, one of the Def. who was admit- 

ted, inftituted and inducted. Durfton 5 Octob. 34 Elis. 

died; and afterwards 1 Maii 1597, the ſaid John Brent pre- 

ſented Fohn Green now Pl. who was admitted, inſtituted 

and inducted, and entred into the ſaid Refory, and Baker 

and the other Def. in his Right, and by his Commandment 

did enter upon the Pl. into the ſaid Cloſe, being Parcel of 
„ue Glebe of the ſaid Rectory, and took the Hay and Corn, 
1 * And if the Entry of 2 was lawful Gedged wy oO 

ion; and after many Arguments it was adj or t 

H. And in this Caſe five Points were reſolved. 1. Altho” 

the Patron was Party to the Suit in which the declaratory 

Sentence was had, and thereby took Notice that Durſton 

lid not read the Articles according to the ſaid Stat. of 13 E. 

le yet after ſuch Notice lapſe ſhall not incur; but Notice of 

Ane „ *% ng ov rene, | not 


GREINV Caſe. Parr V. 
| |dsb. 35, not the Articles ought to be given him by the 
tht. Dy. 75 ; 8 Br along — Notice the Lepſe ſhall be account- 
pl.3-359-P5+ ed; for the Stat. ſaith, Notice given by the Ordinary ; and 
= 5.b. 79.b. tor tne 0 115 W 
1K Rep. 3 _ atopy; e 015 by the Ordinary ; forif 
, * g Perion 3 
Yar. "7 _ — of his own Head gives Notice to the Patron, it is 
Dr. & Stud. not material. 2. The (4) Notice ought to be certain and par 
Id 2. fol. 116 b. ticular; and therefore it is not ſufficient for the Ordinary in 
S fluch Caſe to give Notice that the Preſentee has not read the 
1 Leon. 31. Articles and fubſcribed generally, but he ought particularly 
Cawly 23. to inform the Patron that he has not read the Articles, Ec. 
955 . for which Default he is deprived, and that thereupon it be- 
285 75. b, longs to the Patron to _ he * ed a 2 
1 ex vi nt t ia notit 

J Hoc) Bf eat os zo 
Cr.E1.680,699. the Chuch is (B) void preſently by the Stat. + - 1 _ 
Cr. Car. 3 . out any declaratory Sentence; for it —_— : A ; _ 

Taft. 177. that he ſhall be ipfo fatto deprived, and t N = 
100 4 Co. 75-b. Inſtitution and InduQtion ſhall be merely —— in Law ö — 
9 ob. 168. an Avoidance by Act of Parliament need not have any (c 


e . tence declaratory. But it is enacted by the ſame Stat. that no 
2225 27 Lapſe ſhall — without Notice given, and yet the Church 
SH. 511,68. is void: For if ſuch Parſon libels againſt any of his Pariſhi 
| Fob. -45-2- oners for Tithes, (4) they may plead againſt him the not 
) Heriy 51. Reading of the Articles, as it was adjudged in a Prohibition, 
| 92 Rep. 60. Fyin. 30 Elis. between (e) Maurice — Eaton. z. That if 
"ol; 51,323. the Queep in her Letters Patents of Preſentation () miſtake: 
Vaugh. 14. her Title, as if ſhe has Title to preſent in Reſpect ſhe is very 
Cr. Car. 99, Patron, and ſhe preſents rutione (g) Lapſus, ſuch Preſentation 
LO a is void; for the Queen is deceived in her Preſentation, 80 
46. 2, 43 ; he Queen 

Cr. Jac. 252. 19 Elis. Dy. 339. a Preſentation obtained (% from the Que 
(8) 2 Rol. 259. (pending a Quare Imfedit) in Deceit of the Queen is void; 
1800 — * 4 fortiori, when the Queen has not Title to preſent by 
Vaugh. 15 any Means, and ſhe preſents (as in the Caſe at Bar) raf 
(s) Dyer 339. TLagſus, it is utterly void, in the ſame Manner as if the 
Ls 38. Queen preſents, and afterwards (i) repeals her Preſentmen!, 
2 Rol. 133, and yet the Ordinary inſtitutes and inducts him. 4. That 
188, 190, 354- in ſuch Caſes altho the Biſhop admits, inſtitutes and in 
oo * ducts the Incumbent, yet the Church doth (&) remain 
Co. 78. b. void, and the rightful Patron is not put to 4 Quare In 
( ) 2 Kol. 188, pedit to remove fach Incumbent. And fo it was held, that 
Cole - b. if the Ordinary (/) collates within the fix Months, and by 
Dy.292. pl. 70. Clerk is inducted, yet the rightful Patron is not put out © 
* K Poſſeſſion, nor put to his Quare Impedit, but may preſent 
Hob * as it was adjudged in Jurden's Caſe in a Writ of Error 1 
6 Co. 50. 2 the King's Bench, Mich. 29 & 30 Elis. for the Church ® 
(2) 2 Init 357- (n) Ayleſpam, where the Pleading was, that the 1 
Heel — nary ufurpando contulit : For no Church can be full but 


Cro. El. 241, Preſentation, or rightful Collation. 5. It was reſolved, 


Co. Lit. 344.b- TOS. au PO 1 
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Parr VI. GRTE ENV Caſe. 30 
That if a common Perſon (a) uſurps upon the King, and his () Cro. Ei 
Clerk is admitted, inſtituted and nd „the King is out 2 wg 

to a („) Quare Impedit, and cannot preſent till the Incum- * Jac. 54s 
nt be removed by Judgment. But in ſuch Caſe the com- 2 Rel 349, 371. 
on Perſon by double 'or treble Uſurpation by ſeveral Per- Moor 338. 
— doth not gain the Inheritance of the 1 out of 3% 242- 

n ſuch Caſe de- 4 Leon. 118. 


* 


3 
Poltea 49. b. 
N. B. 36. 
. 
Co. Lit. ſect. 


IT SSA ESSE MSS TSR 


2 
cr 


FD S F 5 R 7 


2 Vaugh. 54. 


ſentation the very Patron capnot be pPoſſẽ i C 

t pno ut out ot Poſſeſſion. 1 Co. 99. b. 

n And vide 6 Ea. 3; Although the Admiſſion, Inſtitution and ; Ti. a 
Induction be in ime of eace, (e) yet if the Preſentation Darrein "s 


If 
es 
. 
on 
80 
en 


re- 


be in Time of War, all ſhell be avoided, But vide (Reader) fentmene 4. 
the Caſe in 2 3, 64. Altho Plenarty (f) by Collation 2. f.· G. Par- 
doth not put him who has (f/ Title to preſent out of Poſſef. ment: Cut: 
ſion, as it has been twice adjudged, yet Plenarty by Collation 2 Rol. 351 

will put yy _ * Title to co out of Poſſeſſion, * — b. 
10 i appears by the ſaid Book, which is ruled in the Point: Impcdtt Dre 

| And vide (g) 11 H. 4. K rr Fajar GE TOR 

| , 6 ) Poltea 50. a, & Bal. 359, (g)Polts oo 


Mich. 3 Jacobi, 
In the Common Pleas. 


Born y's Cafe. 


JN Debt upon a Bond by Borhy againſt Smith, which be- 
gun Hill. 1 Jacobi, Rot. 72 5. The Condition was, That 
if the Defendant deliver to the Plaintiff one Obligation of 
the Sum of ten Pounds, wherein the Plaintiff ſtood bound 
with one T. to the Defendant, Payment of five 
Pounds, and alſo if the Defendant do acknowledge Satisf- 
Fion of a Fudgment upon the ſaid Bond, and alſo deliver 
true Notes of all Bills of Charges, as do concern the ſam: 
that then, &c. The Defendant pleaded in Bar, guad mn 
Fuer alique Bille Miſarum pro & concernen' ſetf pred, 
and did not anſwer, ad reſiduum conditions, pretending that 
he need not, inaſmuch as they were collateral Acts, and no 
Time was limited when they ſhould be performed. And it 
was 7 _— the Def. for he ought to have per 
formed the Refidue of the Condition in convenient Time, 
aälkldand that without any Requeſt. And the Difference was ti 
Co. Lit. 208.2. ken and agreed, when the Act by the Condition of a Bond, 
x Rol. 436. to be rmed to the Obligee is of its Nature a tranſitory 
| Ad (as Payment of Money, Delivery of Charters, and the 
1 Rol. 436. like) and no Time is limited, although a Place be expreſſed; 
Moor 472. there the Act ought to be performed in convenient Time 
Cro. El. 798. And when the Act to be performed is of its own Nature lo 
Co. Lit. 208. b. cal, without expreſs Limitation of any Place. But in 
| ſuch local Acts there is a Difference; for when the Concur 
rence of the Obligor and the Obligee is requiſite, there the 

Obligor ſhall-have Time to do it during his Life, if the Ob- 

ligee doth not haſten it by Requeſt. But when the AQ 

local, and the Obligor may perform it for the Benefit of the 

Obligee in his Abſence, there the Obligor ought to do it 

| covenient Time. In this Caſe at Bar there are Examples 

Colit208.a.b. both; for frit, the Delivery of the Bond is tranſitory, a 
1 Rol. 436, therefore the Oblig. ought to have delivered it in convenuen 
Time. 2. Altho' the Acknowledgem. of Satisfact. be * 


Paxr VI. BOo TRY Caſe. | 31 
yet it ma be performed in the Abſence of the other Par- 
ty; and therefore in both thoſe Caſes the Obligor ought to 
arfarm- the Acts in convenient Time without any Requeſt. 
But when the Act is of its own Nature local, and to be done | 
to the Obligee, and to the Performance thereof, the Con- Co. Lit. 208. b. 
currence'of the Qbligor and Obligee is requiſite, there the Ob- Cro. El. 798. 
ligor ſhall have Time to perform it during his Life, unleſs add, 3 
he be haſined by Requeſt, as before is ſaid. As ifa Man be 8 60,4 
bound in-a Bond to enfeoff the Obligee of the Manor of D. 
without Limitation of any Time, there forafmuch as the E- 
tate ought to paſs by Livery and Seifin, ſo that there ought 
to be a rrence of both Parties, and the Obligor cannot 
do it without the Obligee, and it cannot be done but u 
the Land, the Qbligar has Time during his Life, if the 5b. 
ligee doth not haſten it by Requeſt made to the Obligor : 
For it is not rea ſonable, that the Obligee may make Requeſt 
a upon. the Land when he will; far then the Obli ill be 
of forced to ſtay 32 the Land, which will be inconve- 
id S 
ve 


ment; but in ſuch the Obligee ought to make Requeſt 
to the Obligor, and appoint a certain Time when the Feoff- 
4. ment ſhall be made unto him. But there is a Difference in 
cr WF fuch Caſe between the Concurrence of the Obligor and a Hab 5. 
ne Stranger, and of the Obligor and the 7 for if I be 8 E. 4 14. ab. 
0 


bound to you to enfeoff a Stranger, and no Time is limited, Co. Lit. 208.b. 
altho' the Concurrence of the Obligor and the Feoffee is re- ry b. 
quifite, yet the Obligor ſhall not have Time to perform it du- 1 Kol. 439. 
no mg his Life, but he ought to do it in convenient Time; 

in ſuch Caſe the Obligor has taken upon him to do it to a 
Stranger, and may do it without the Concurrence of the Ob- f Co-23. 6. 
ligee. But when the Obligee himſelf is Party, and the Act 5 _ E. 
cannot be done without his Concurrence, there its reaſonable Rol. Rep. 196. 
that the Obligor ſhould have Time during his Life, unleſs Dyer 139. pl. 37 
the Obligee haſtens it by his Requeſt : For in ſuch Caſe the 
Obligor doth not take upon him for the Obligee, who is 
Party to the Deed, as he Joch in the other Caſe for the Stran- 
ger. But it was ſaid, if the Concurrence of a Stranger, and of the Co. Lit. 208. b. 
Ubligee be requiſite, in ſuch Caſe, the Obligee being a Par- 
ty he ought to haſten it by Requeſt. As it I be bound to 


cut- ou that 7. &. ſhall enfeoff you without Limitation of any Moor 183. 

the ime, 7. $. ſhall have Time during his Life, unleſs = 

Ob- baſten it by Requeſt. Alſo it was reſolved, That when Co. Lit 208. b. 
Ache AR which the Obligor by the Condition ought to do, 

the doch not in any Manner concern the Obligee, nor his 

it u Benefit, but is to be done by the fole Act or Labour 

50 of the Obligor himſelf, and no Time is limited in the Con- 

aol einen in which it ſhall be performed; there the Obligor 

— ba Time during his Life; and the Performance thereof 


cannot be haſtned by Requeſt. As if I am bound to you that I , 
vil go to Rome, or Jeruſalem, &c. In the ſame Caſe, and = _ 9 
: | aſes, 


Werra wen 
Eaſes, the Obligor has any Time during his Life to do it 
So when the Act to be done by the Condition is to be done 
by the ſole Act or Labour, or Induſtry of a Stranger; which 
in no Manner concerns the Obligor; Obligee, or any other 
Perſon, and no Time is limited when it ſhall be done, it is 
ſufficient to the Obligor, if the Act is done in his Life-time 
8 who ought to do it. As if I am bound to you upon Condi- 
Co. Lit. 259. 2. tion that 7. S. ſhall go to Rome; or Jeruſalem, &c. or that 
ſuch a Student in Divitfity in the Univerſity of Cambridge, 

g ſhall preach at Paul's Croſs, or ſuch a Student of the Lay 
it the Inner ws ſhall argue a Matter in Law in Weſt 

minſter Hall; in theſe; and the like Caſes, : no Time being 

limited, they have Time to do it during their Lives, and the 
Performance thereof cannot be h by Requeſt. And 

by theſe Differences and Reaſons you will better underſtand 

your Books, which prima facie ſeem to diſagree, viz, 

33 H. 6. 48. Hillary s Caſe, 21 E. 4. 39, 42. 22 E. 4 24, 

Sir James Harrington s Caſe, 9 E. 4.22.15 E. 4. 30. Lit, 

8 79. 9 H. J. 16. 3 Mar. Dyer 139. 14 Elis. Andrew 

fe; & 18 Elis. 354. 44 E: 3.9. 27 H. 8. 1. 


In the King's Bench: 


& eb TASIE BAD V?- *\ T1 n 


Eſer, by John Firs-William, againſt William Fits- 
1 Malliam, Eſquire, now Knight, on Not guilty pleaded, the 
Jurors gave a ſpecial Verdict, which was of great Prolixity. 
In which Caſe theſe Points were reſolved. 1. That where- 
a Sit William Fita-Milliam, Father of the Pl. and Def. 
wis ſelſed of the Manor of Gameſpark amongſt others, viz. 
to him, and Aune his Wife, and to the Heirs Males of the 
Body of the Father; and afterwards the Father, by Deed 
indented and inrolled bargain'd and ſold the ſaid Manor to 
one in Fee, who ſuffered a common Recovery, in which Sir 
William the Father was only vouched, and he vouched over 
the common Vouchee : Sir Villiam the Father and Anne 


younger; died. It was adjudged, that altho Sir Milliam 
the Father was only vouched, and not Ae, yet the Eftate- 
tail was barred; for the Cauſes and Reaſons alledged in Cu- 
Pledick's Caſe, Paſeh. 44 Elis. in the third Part of my Re- 
ports, fol. 6, 2. Where the ſaid Recovery was to diyers Uſes 
declared by certain Indentures, vis. to the Uſe of Sir Mil- 
lam the Father for Life, and afterwards to the Ulſe of the 
aid Anne for Life, and fix Months after her Deceaſe and 
aſterwards to the Uſe of William Fits-William the Defen- 
dant in Tail, and afterwards to the Uſe of the ſaid Anne 
and her Heirs in Fee, 
vided always, That it ſhall be lawful to, and for the ſaid 
Sir William and Dame Anne, at any Time or Times 
bereafter, and from Time to Time, during their joint na- 
al Lives, at their free Will and Pleaſure, by any their 
ed or Writing by the ſaid Sir William and Dame 
lune, ſealed aud publiſhed in the Preſence of three credible 
'"Uneſſ. at the leaſt, to alter change determine, revoke, "AT 

1 MAS 12avwae void, 


ill 


, [x Treſpaſs for breaking his Cloſe called Gameſpark in Moor 681; 


havirig liſue, the Def, the elder Son, and John the Pl. the Co. Lit. 352. b. 


2 Rol. 395. 


ith this Proviſo following; Pro- 


Ala Law, was the Queſtion; and it was 


Firz-Wittiam's Caſe. Paxr 
void, all, or any of the Uſe or Uſes, Eſtate or Eſtates, in theſ 
Preſents before declared or mentioned, or limited of the ſum: 
Premiſes, or any Part of them ;, And that at all Times, fron 
and after ſuch Time as the ſaid Sir William and Dame Anno 
— by any ſuch Deed or Writing ſd expreſs and declare their 
Pleaſure and Mind to be to alter, &c. That then, and from 
 thenceforth, ſuch of the 24 Eſtate and Eſtates, 27 and Uſes 
wot declared, as ſhall be fo declared to be altered, &c. ſhull 
determine and be void. And that then, and from 
— the ſaid Recoveny amd Recoveries ſhall be, and 
all and every Perſon and Perſons, &c. ſball thereof ſtand ant 
be ſeiſed to the Uſe of ſuch, and rhoſe Perſon or Per ſons, and u 
and for ſuch and thoſe Uſe and Uſes, and in ſuch Manner and 
Form, as by ſuch Deed or Writing, &c. as is aforeſaid, ſhall 
be declared or limited only, and not to any other Perſon of 
Perſons, Uſe and Uſes, And efterwards the ſaid Sir Villian 
and Dame ne by their Writing indented, by them 
ſealed, ſubſcribed and publiſhed in the Preſence df 
thtee credible Witneſſes, rocking! the ſaid Indenture, the 
Uſes, and the faid Power, did revoke' the ſaid: Uſe ard 
Fitate in Tail, limited to William Fitz-Willtam now De- 
_— and the Remainder limited to Dame Anne in Fee, 
aving the Uſe and Eftate limited ro himſelf for his Like 
| the emainder to the Wife for Life ; and by the ſame Wr 
declared, That the ſaid Rochrery ſhould be to the Uſe 
of the faid Sir William Fitz-Wiltiam for Life, the Remain- 
der to the Lady Anne ſor her Life, and fix Months after, 
and afterwards to the Uſe of 7obn Firs-William the Pl. in 
Tail, and afterwards to the Uſe of Sir William Firz-Willam 
the Father i in Fee, with the like Power of Revocation, 
before; and afterwards Sir Milliam the Father and An- 
died; and whether the Revocation, and new Declaration, 
_andLimitation of the ſaid new Uſes were ry and _— 


"DB = 


ESSE TFISTITIY. 


the new Declaration of Uſes was not Et — 
for two Reaſons. 1. . Becauſe the Revocation and Li- 
mitarion (as this Proviſo is penned) cannot be in one 
and the Deed; for in Fab! three Times are to be 
obſerved, remprus Fovecan#i, ts Der. veterss uſus, & 
tempus declarandi novos uſus. T. of Revocation ought 
to be b Whig ſealed and publiſhed in the Preſence of three 
W ; and then comes the ſecond Time, vis. Au flu. 
al Te from and aſter ſuob Time as Sir * 
ang" Anne by any fuck e expe N and declare, 
So that ese iv a Diinfion FT Times, vis. from and 
fob Time, &c. the former Uſes ſhall oeaſe; and after they 
are ceaſed, then follows the third" Time, Aud that 
then, and frem thenceforth, vis. after the Time of the 
Ceſſer, the ſaid Recovery ſhall be, c. to ſuch U ſes #5 Ly 
any ſuch Deed or Writing, Cc. ball be declared and limited. 


In which Caſe oy 88 Deed) which is as much as to faq, % 
Vn jnſirodi 
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lian orconſimile ſcript, it ought to be like in all Citcuta- - 

ances as to be reed ht en be ſealed and publiſhed  - 

u the other; but cannot be in the ſame Deed ; for the iſtDeed 

is Gniſhed when it is feabed and publiſh. and after that nothing 

en be added to it ; for that by the Publiſhing is * 

and its Time paſt: Then after that Time the Iimè of the Cel: 85 

ſer ought to paſs, and then comes the Time to declare newUſes, 

ſo that it is not poſſible that the Declarat. of the new Uſes can 

de in the Deed of Revocation but it ought to be in another 

Deed: And it is much inforced by this Word ( ſhall he) which ts 

the ſuture Tenſe ; and thereby it a that the Revocat. 

ought to be paſt beſore the new Declarat. ſhall be made; for the: 

Words are. ul l beueclurtu or limired. And it was ſaid, that theſe 

ul the like Powers by which the Eſtate or Intereſt of Strang. 

ſhall be changed or charged, ſhall be taken ſtrictly, becauſe. 

they extend to the Defeating or Change of the Eſtate of a 3d 

Perſon, and as to that a Jadgm. was cited 771, 30. El. in Reple- 

vin between Leaper Pl. and Richard Wroth Def. where the Caſe | 

was; H. Earl (8) of Sufſ.conveyed the Manor of Burnham m (4) Rol 101. 
to the Uſe of himſelf for Life, and afterwards to the Uſe Brownl, 149, ith 

the Counteſs of Sf for Life, with divers Rem tu over wich CEL 5. 

Proviſo,that it ſhould be lawful for the Earl to make Leaſes for 51,com 30 

u Years, rendring, gc. And afterwards the Earl, vis. 3 Apr, 4 Leon. 6. 

&c. made a of the ſaid Manor for 21 Years, to hegi at AHR, 

the Feaſt of 8. Aich. the Arch angel then following; and altho', 11.0" — = P 

the Power was general to make Leaſes for 21 Years, without be- Co. Jac, 319, 

ing reſtrained to make them in Poſſeſſion or any Number of h. 9. 

them, but indefinite to make Leaſes for 2x Years, yet it was Lasch. 20h 

«Hudped that the faid Leaſe was void for 2 Reaſons. 1. If 

by the faid Power he might make any (+) future Leaſe, or (5) Ce. Jac. . 

Leaſe in Rev'n, then he might make a Leaſe for z Years fr el 74g. 

in Polleſlion, and afterwards infinite Leaſes for 21 Years in 1%. Fach. 5 

Neverſion, which would be contrary to the Meaning of the 2 Rol. Rep 453, 

Parties, and then the Expreſſing of one and twenty Tears Went. 246. 

Was in vain, and by ſuch Conſtructien the Text and Letter 

bf the Proviſo would be idle and vain. The ſecond Reaſon 

was, becauſe foraſmuch as this Proviſo gave Power to charge 

the Eſtate of three Perſons with Terms of one and twenty 

Yeats, ſuch Proviſo ſhould be taken ſtrict, and ſhould not be 

enended beyond the Letter and Meaning of the Parties. And 

if I ami bound or contract with you to make a Leaſe to you 

for one and twenty Years indefinitely, the Leaſe ought to 

be made to begin preſently, and not in (c) Futuro. 2. t WAS ( Rol. Rep 

that although ex indulgenris Zegis, the Law in di- 2 © 

ſets Caſes will in Conſtruktion confider two diſtin& Times 

in one Inſtant (which Truth is not any Time) yet no Caſe 

tin be put, that by any Conſtruction three Times may bo 

Amitted in one Inſtant, And therefore it was ſaid, that = 

F ale 
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(a) Moor 682. 


Hob. 313. 


1 Co. 174. a. 
to Co. 144 a. 
Z * 510. 

1 Sid. 243. 
N Wuen 33. 
Co. Lir. 237, a, 
2 Rl. 263. 
Hob. 3 13. 


\ 


Fir z- WII IIIA Caſe, Panryt; 


Caſe differeth from 'Digges's Caſe publiſhed by me in the 10 


Part of my Rep. F.1 94. for there was but 2 Times which wel 
#oodwith the Learning of Inſtants, and with the Caſe ofthe 
Fine there put. But put the Caſe there are 3 Conuſors of: 
Fine, and that the Conuſee renders to one of the Conuſot fx 
Life, or Years, a Rent, and grants the Rev'n to another 0 
the Conuſors for Lite, or Years, rendering Rent, and by the 


ſame Fine grants a Rev'n in Fee; or in Tail, to the 3d 


ſor; it was faid that ſuch Fine ſhould not be received, berauk 
that an Inſtant cannot be more than 2 Times. 2. It was faid 
that in Digges's Caſe the Uſes were raiſed by Covenant ou 
of the Eſtate of the Covenantor, which may be more cafil 
.derermined again in his Poſſeſſion, than when Uſes are raiſed 
out of a Recovery, by which there is a Tranſmutation of pa 


ſeſſion, and all the Eſtate deveſted out of him who limits and 
declares the Uſes. But it was anſwered and reſolved by the 


whole Court, That the ancient Uſes in the Caſe at Bar wer 
revoked and the new Uſes well declared in the a) ſame 


Deed: For 1ſt in. Judgment of Law there were not in thit 
Caſe but 2 Times concurrent in one Inſtant, vis. the Time 
of the Ceafing of the former Uſes, and the Declarat. of the 
new ; for although the Revocation and the Ceaſing of the fr 
mer Uſes are diſtinguiſhed in Words; yet in Truth they ar 
one: For the Uſe which is revoked ceaſes, and the Uk 
which ceaſes is revoked. 2. It was reſolved, That altho no 
Uſe ceaſes till the Writing of Revocation is ſcaled and pub 
liſhed, andafter the Sealing and Publication thereof nothing 
can be added toit, yet it well ſtands with the Words of the 


Proviſo, and the Intention of the Parties, that the new Decle 


rat. may be in the ſame Deed; for both being contained in 


one and the ſame Writing, firſt its Operation ſhall be to makes 
Deſtruct. of the former, and eo inſtante a Creation of the nes 


| Uſes; and this Word (ſich) more properly extends to the ſame 


Co. 36.2. 


b. 174. b. 5 


Writing in which the Revocat. is, than to another; fur (by ſi 
Mriting) is as much as to ſay, per idem vel hujuſin ſcripiun; 
and fo it ſhall be taken in this Caſe. And this Word (Hall e 
ſhall be ſaid future in Re ſpect of the Indenture, and in ju 
ment of Law ſubſequent alſo to the Revocation altho, thel 
Clauſes are contradiftory, and ex diametro pugnant, for the 
one deſtroys and the oth. creates, yet the ConſtruQ. of theLav 
(which delights in making Reconcilement) makes a good Ac 
cord betw xt them. For to the Intent that the new Uſes ſul 
be created, the Law adjudges that the Clauſe of Deſtruct. ſuul 
have the (b) Priority, although both be contained in one and 
the ſame Deed, and take Effect by one and the ſame Deliver] 
And as to the Difference as to Ceafing of the Eſtate moredi 
D's Caſe(where the Uſe was raiſed by Covenant) and this 


where the Uſe was declared upon à Recovery, it N 
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1+ WI ccfolved that it was all one, when he who makes the Revocat: 
vel BY is ſeiſed or poſſeſſed of the Land for the Reaſon and Cauſa 
the iven in Diggs's Caſe ; for it was agreed in that Caſe, that 
fe beſt Conſtruction of the Statute of 27 H. 8. of Uſes, is to 

oh WY make them — to the Rules of the Com. Law which 
rf ae certain and well known to the Profeſſors of the Law, 
the and not to make them ſo extravagant that none ſhall know 
an Rule to deęide the Queſtions which arife upon them; 
we WH which will produce Incertginty the Cauſe of infinite Trou- 
id WY bles, Controverfies and Suits, which agrees with the Reſolu- 
ou bon in (a) Dillon and Frein Caſe, in the firſt Part of my (jet; 244 
a Reports, fo. 137. J. and in Butler and Baker's Caſe in the | 
iel third Part of my Reports, fo. 25. and in Cholmeley's Caſe in 
Pol WY the ſecond Part, fo. 50. where it is reſolved, that although 
ant WW Uſes at the Common Law might have ceſſed without Claim, 
the yet now the Uſe 7 N 2 — Poſſeſſion; for 5 
ver Pleading is, vigore ſtatuti, Oc. de uſibus in poſſeſſ trans . | 
m Pandi, 80 that now after the Statute to 7 61 Qualities (il. 82 
tau to which Eſtates at the Common Law are ſubject, to ſuch 53-Þ 54 +- 
ine Qualities Uſes after they are transferred into he Pofleflion Oo. bit 23-4 5 
the are ſubject; for the Uſe is transferred and incorporate in 1 
 for- the Poſſe which agrees with the Reſolution in this Caſe. 1 
And on the ſame Reaſon it has been adjudged, That if a 
UL BS Man bargains, and ſells his Lands to another and his Heirs 

by 17 indented and inrolled, with Proviſo; that if ſuch 
„ is done, that the Bargain and Sale ſhall be void; and 
ing WY afterwards the Bar ainor takes a Wife, and aftetwards the 
the Proviſo is broken, re Entry the Husband dies, and it 
eck was adjudged that the Wife ſhould not be endowed; for al- 
du though the Eſtate of the Bargainee veſts by the Statute of 
ker J H 8. by Execution of the Eftate of the Land to the 
der Uſe raiſed by the Bargain and Sale, yet foraſmuch as the 
ame pu ye did not re-enter, he had not any Eſtate in the 
whereof the Wife might be endowed: 


Cr. Jac. 7 r, 2. 


H. had any Thing, the Biſhop 'of Barth and W211 was feifed 


Co. Lit.300,b._ * 


Vin. z Jac. 
J ile Common Pleas, 


- © The Biſbop of Barner Caſes $ 


6a Replevin between Bellamy and Fifh Defendant, F 
made Conuſance as Baily to Willa: Lotd H. for a 
mave-feaſance ; the Plaintiff kid, That before the Lordi 


of the Manor of Zlackford, whereof, Cc. in his Demeſnew 
of Fee in the Right of his Biſhoprick ; and afterwards the 
laſt of Seprember, 18 H. 8. by Writing made a Leaſe to E 
lizabeth Chin, Widow, and Robert Coſzn her Son, of the faid 
Manor for 50 Years, a die conſectionis ejuſdem ſcripti, abſt 
rnpetitione vaſti, with Reſervation of Rent: And further pr 
viſum fuir per idem ſeriptum, qd {i pred Elis. & Robert 
infra dic termin 60 aunor. obterint qd' runc ſtatim & in- 
mediate poſt deceſſum eorundem E. & R. & cor alterius di. 
utius viven. bene liceat prefato Epiſcapo & Succefſorib ſuis, 
in manerium pred” cum pertinen' reintrare. "The ſaid El. 
zabeth died, and Robert ſurvived her; the Biſhop died, 
and another is gleed and conſecrated, & c. who the laſt of 
Auguſt, 22 H. 8. by Writing demiſed the ſaid Manor to one 
Clark, halend & occupand” manerinm præd eidem Clark 
Execusorilus & Aſegnatis ſuis, cum poſt ſive per morten 
ſurſum reddit, vel fori gacturam præd Rob. Coin accide- 
rit vacare, for threeſcore Years, with Confirmation of the 
Dean and Chapter. And afterwards the Biſhop granted 
the Reverſion of the ſaid Manor to the ſaid Lord W. H 
and the Tenant attorned, and afterwards Robert Cui 
within the ſaid firſt threeſcore Years died, and the ſecond 
Leſſee died, and the Intereſt of the ſecond Leſſee came 
to the Plaintiff, and the Defendant demurred on the Bat 
to the Avowry. The Queſtions in this Caſe were two. 
1. Whether the ſecond Lealg ſhould ever commence. 2. Ad. 
mitting it ſhould commence when it ſhould commence. A 
to the firſt it was objected, inaſmuch as the ſecond no 

| tc 
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limited to commence on one of three Accidents, that is to 
ſay, when the former Leaſe ſhall determine by Death (2) or (a) Cr.Jac.1. 
Surrender, or Forfeiture ; if none of theſe Accidents happen, COD 357- 
that the ſecond Leaſe which is to commence on one of them kg 
ſhould never commence: For it was ſaid, ſuppoſe that the 
Leſſees had ſurvived the firſt Term without any Surrender 
a Forfeiture, the ſecond Term ſhould never commence, for 
the Term ought to commence at the Time that the Leſſor 
himſelf limits it, and at no other Time ; and if the Com- 
mencement be uncertain, or on an Accident which never hap; 

or on contingent, or a Condition impoſſible, the Leaſe 
1s void: For every Leaſe for Years ought to have (5) a cer- o. Lit. aꝶ. b. 
uin Beginning, Continuance and End. Vide Say's Caſe, Pl. Plawd-272.2. 
Com. 210. 14 H. 8. 10. b. 21 H. 7. 38. B. 2 Mar. Br. Leaſes * 
1, 2. It was objected, That if the ſecond Leaſe ſhould com- 
mence-at all, it ſhould commence by the (c) Death of the (q Cr. lac. 51. 
Leſſces, for this Accident happened, and not the other two, - - 
nd by their Deaths it could not commence, for by the 
Death (as this Caſe is) it could not commence in Paſſeſſ. for 
be faid Proviſo in the firſt Leaſe doth not make the Leafe . 
od on the Death of the Leſſees, but gives Re- entry to the 


— . 7 


„ae and his Succeſſors. So that till Re- entry notwith- 

9 ding the Death of the Leſſees the Leaſe continues. 

1 a therefore, + foraſmuch as the ſecond Leaſe is to com- 

n- ece aſter the Avoidance of the firſt Lea ſe by the Death 

di- the Leſſees, for this Cauſe, either it ſhall never com- 

is, Pence, or the Term of the ſecond Leaſe ſhall commence 

. en the Time of the Death of the Survivor of the Leſſees, 

ed, Ws to the: firſt; it was anſwered and reſolved, That it is 

of e, that every Leaſe for Years ought to have (4) a certain (4)Co.Lir.45.b, 
one eginning, but that is to be intended when it is to take Ef- Kol. 548,449. 
a Ain Intereſt or Poſſeſſion, then the Commencement 

em hr to be certain; for a Leaſe for Years may be made 

ide- Condition, or contingent Precedent; as if I (e) grant to (2) A on $49. 
the u, that if you pay me twenty Pounds at Michaelmas next Fi. Goda. 
ted i owing, that you ſhall have my Manor of D. for one and . 

H. enty Tears; now it is uncertain whether it will commence 
and in the mean Time till the Payment of the Money 

cond s not any Leaſe, but it is ſufficient x ir the Commence- 

ame ent be certain when it is to take Effect in Intereſt or Poſ- 

Bar en. Sorit is true, that the Continuance of it ought to be 


in, but that is to be intended either when the Term is 

certain hy expreſs Numbering of Years, or by Refe- 

Ke toCertainry, or by Reducing it to Certainty by Matter Cutter 148. 

Mt facto or by ConttruQtion in Law, by expreſs Eimita-—„ 

* As firſt if a Leale be made for twenty-one Years or any 
7M | F 3 e er 


The Biſhop of BAT HU Caſe. PART M. 

_ ether certain Term, Sc. it is good for the certain Enumem Wl i 

tion at the firſt. 2. By Reference to Certainty; as if one Wl þ 

(2) 1 Ro! 249. leaſe the Manor of D. to J. 5. for (4) as many Years as I hy a 

I * ans -6 in the Manor of S. and he has a Term for ten Years, IS. 

1 Built, 219. ſhall have the like Term. 80 if a Leaſe be made to another a 

4% PL Com. during the þ) Minority of J. G. and he is of the Age of ten if 

#74- . Years, now this is a good Leaſe for eleven Years, if I G, be 

Mall fo long live. But if the Wife of J. be great with Child: Wa 

with a Son, and a Leaſe be made until the Iflue in vent: N 

ſa mere ſhall come to full Age, this is not a Leaſe forYears; Why 

for at the Time when the Leaſe is to take Effect, it is incer- WW has 

tain when the Son will be born, and by Conſequence the the 

Commencement, Cantinuance and End thereof is incertain, be 

And when a Leaſe for Years ſhall be made good by Refe- Wa ce 

rence, the Reference ought to be to a Thing which hase {Con 

| preſs Certainty at the Time of the Leaſe made, and not to bas 

G x Rol. 845. à poſſible or caſual Certainty. And therefore if (c) I have a m 

Com. 275. 9. Rent of twenty Shillings per annum in Fee —— out ol 

FN e 5s Bl. Acre, payable yearly at the Feaſt of Eaſter, and I grant 

ese the ſame Rent to you till you ſhall have received of the ſame 

Rent one and twenty Pounds, in this Caſe you ſhall hare 

this Rent for 21 Years, for it has Reference to an exprel 

Certainty, vis. to a yearly Rent which is twenty Shilling 

Cet“ per annum in certain. But if a Man (4) leaſes Lands of the 

3 Boiftr. 306, Value of twenty Sails per annum till one end twen 
3 Leon. 155. Pounds be levied of the Iſſues and Profits, it is but a 

gad at Will without Livery ; for it is not certain that the Land 

ſhall he every Year of one annual Value. And fo it was 

ſalved, Paſch. 24 El, per totam Curiam in Communi Hamm 

When a Leaſe ſhall be made good hy Matter ex poſt fall 

It was reſolved, if a Man makes a Leaſe from the Feaſtel 

85 Rol. 849. St. Mic h. for as many Years as J. F. ſhall (e) name, in tui 


lud h Cale, if Il. & name a gertain Term (in the Life of the Leatt 
372 b. (Ei it is a good Leaſe by Matter ex poſt facto. So it is oe cen 
$61. Moor 479. Leaſes which are to commence on a Condition precedent ime). 


+3 . And as tp Por ius Caſe in f) 14 H. 8. 10. B. which was 
14 H. 8, 10. b. ted by the Counſel on both Sides in this Caſe, where dle 
Palm. 20. Cao was, That PForkiv, 10 H. 3. demiſed a Wood to tit 
1 efendant to commence at the Feaſt of St. Michael ne 
(s) rholRep. following, Pro rm. unit auni (g) & fic de uno ann 6 
J Bulitr. 153. lu, quamain ambalus' partibus placuerit, and there 

Co: Lait. 45. b. Juſtices againſt two. It was now reſolved, per totam Us 
NS 851: that in ſuch Caſe after three Years ad maximum, it wash 
i ns. a Leaſe af Will, þeciuſe beyond that the 'Terni has not ® 
2lk:413,414. Certain Continuance or Determination; and on the Mi 
$24 5+: der is no other, than if one demiſes Lands for fs 
/) 1 Bol. 851. Term as (Y) both Parties ſhall pleaſe, this is but 
n Teaſe at Will, becauſe the Term is altogether inceft 
But if a Man leaſes his Lend for Years, it is a good 4 
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bur VMI. The Biſhop of Barn's Caſe, 36 

for 2 Years, becauſe it ſhall be taken good for ſuch a Num- 

ber with which at leaſt the plural Number will be ſatisfied, 

and that is with two Years. It was allo reſolved, That it is 

uſual when the (a) K's Leaſe is doubrful, whether it be good (a) 4Co.35 b. 
or not, and another is to take a Leaſe of the ſame Lands, he 38 Hl. 6 37. b. 
will make his Habendum to commence (if any former Leaſe 8 ws. a 
be) Oe. after the End or Determinat. of the former Leaſe, Ph _ 2 
and if there be no Leaſe, then from ſuch a Feaſt for a certain 

Number of Years, an (God forbid) but that theſe Leafes 

ſhall be good and effectual; for in the Judgment of Law it 

has a Commencement ſufficiently certain; for in the Eye of 

the Law the former Demiſe is either good or void, and 

therefore in the K's Caſe which is ſtronger than the Caſe of 

a common Perſon, ſuch Leaſe has by Conſtruct. of Law a 
Commencement certain enough. So if A. (Y) reciting that Y. (3) O. Benl. xy. 
has a Leaſe for Years, demiſes the Land to C. for Years, to pl 143. Rol. 5, 
commence after the End or Determinat. of the former Leafe, G. s. 
and in Truth there is not any former Leaſe, the Leaſe to C. Cart. 5 
ſhall commence preſently; for in Judgment of Law, a void '150, 151, 152, 
Limitgtion of a Commencement, and no Limitar, is all one. 17 1% C- 
u to the 2d Objection, it was reſolved, that in Conſtruct. of Car. _ — 


Te 

cl Lav on the Commencement of Leaſes, the ſtrongeſt ſhall Hob. 73, 128, 
e taken againſt the Leſſor, and moſt beneficially for the 5 Co Lit. 
ce TLefee. And in this Caſe it is true, that the firſt Leaſe can- Dyer 04.91 3 


pot determine by the Death of the Leſſees, becauſe on their 116. pl. 70. 

) Deaths a Re-entry is given; fo that till Re-entry the pom . 

aſe cannot determine by their Deaths, and foraſmuch as; 5p" 3 

dere was not any Re-entry in Truth, the firſt Leaſe deter- Leaſes 62. 

nined by Effluxion of Time, and not by (4) Death, Surren- 2 Cr. Jac. 71, 

lr, or Forfei.ure. But the Words of the Habendum of the (% Cr. Jac. 72- 

1d Leaſe, are not only cum per mortem, 9c. vacari contige- 

u, ſed cum poſt, ſive per mortem, &c. vacari contigerit z 

 altho" the firſt Leaſe doth nut become void per mortem, 

et certain it is that it becomes void, (viz. by Effiuxion of (e) Cr.Jac.72. 

Lime) Poſt mortem of the Leſſees; foraſmuch as both died 

elore the Determination of the Leaſe, and as has been 

ud, the ſtrongeſt Conſtruction ſhall be taken againſt the 

wor, and the moſt beneficial for the Leſſee, and that is, 

at the ſecond Leaſe ſhall commence either after the Re- 

ry by Force of the Proviſo, if any be, and if there be 

me, then after the Determination and End of the ; | Term. 

nd Iroteſley's Caſe in Pl. 192.4. was cited, (J) where a Wo- 

an Leſſee for Years took Husband, and the Wife dy'd, and J) Cart. 149. 

in Rev'n leaſed the Land for Years to commence after the i)yer178. pl. 37. 

* demiſed to the Husband, where in Truth the firſt 

miſe was made to the Wife, and by Act in Law transferred | 
F 4 — 8 | 


ALit. Rep. 370. 
4 Sid. 165. 160. 
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The Biſhop of Batn's Caſe... Parr V 
to the Husband; and yet by reaſonable Conſtruction it wa 
there reſolved, that the Land was by the Woman demiſe; 
to the Husband to make the Leaſe have a good Commence. 
ment. It was alſo ed in this Caſe, that the ſecond Leaſe 
did veſt prefently in Point of Intereft,a nddid not depend 


in Contingency, to take Effect in Poſſeſſiun, or at the End 


of the former Term, if by none of the three Accidents the 
firſt Leaſe became void in the mean Time ; and which of 
them ſhould firſt happen, the Leaſe ſhould commence ; fo 
it was reſolved, that if a Man (a) makes a Leaſe for Year 
to commence after the Surrender, Forfeiture, Determins- 
tion or End of a former Leaſe, in this Caſe the Leſſee hu 
not any, Election to have the ſecond Leaſe either on the Sur 
render or Forfeiture, or End as he ſhall elect, but which of 
them ſhall firſt happen, the ſecond Leaſe which before cov 
fiſted in inrerefſe termini, ſhall begin in Poſſeſſion. And 


therefore ſuppoſe that in. ſuch Cafe the firſt Leſſee furren 0 
ders to the Leſſor, the ſecond Leſſee cannot elect that u 1 
Leaſe ſhall comence after the Expiration of the Term, hu 8 
preſently by the. Surrender his Leaſe comes in Poſſeflion, WW 9: 
and from that Time the Years of the ſecond Leaſe fa | 
incur ; for theſe Words (which of them ſhall. firſt happen) t 
are implied in Law. | $ 
hi 

2 
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: _ Tran. 3 Jacobi, 

: In the Kings Bench. 


ow i be Dean and Chojter of Worceſter's Caſe. 


0 TED and Chapter of Worceſter were ſeiſed of the 

1 Manar of Hambleton in Fee in Right of their Church, 
ren of which. Manor one Henry Gardiner was a Copyholder for 
d Life of certain Land whereof the antient Rent was eight 
du Shillings and eight Pence, payable at four Days of the Lear, 


ion, WW vis. Quarterly, and Heriotable at the Death of the Tenant, 
aul the ee of which Manor were ble by the Cu- 
WW dam Manon for three Lives. The Dean and Chap- (2) 3 Co 6. b. 


ter, 41240 24 Elia by Deed indented under their common Moor 459.593 
Len demiſed the ſaid Lands to the ſaid Henry Gardiner and 1 1 on. 306. 
his Aſſigns for the Lives of bn, Richard, and Margares Sau. 128, 129. 
Gardiner, and the Survivor of them; and afterwards the 8 76. a. 
Dean died, the Succeſſ. and the Chapter enter d to avoid this 129 eh ., 
Leaſe, and the Queſt. was, vhether this Leaſe was to be avoid 153, 154, 161, 
ed by the Stat. of (4) 13 Elis. cap. 10. o not? And it was ar- 193, 27% 493. 
that this Leaſe ſhould. be avoided for four Reaſons, C. ac. 16 
* yt That e A 4 for — (b) —— o- — +, 440. 
bers, in whic it mi ppen that there might be 1 Ce. 60. 
an t who would not be ſubject to al. no enced 2 A 
than Tenant by Statute-Merchant, or 'Tenant by (c) E- 2ugh. 197, 
legit, c. who come in by the Law without any Demiſe. 11 
Vide 16 Ed. 3. Waſt 100. 21 Ed: 3. 26. For although there : O6 3. 
is not any Clauſe. of Reſtraint of Leaſes without Im- Co. Lit 43. 2, 
deachment of Waſt, as in the Statute 32 Hem. 8, cap. 28. 4½ a. 301. a. 
yet ſuch Leaſe is agaioft the Intent and Equity of the ſaid &13;6. 171. 
Statute of 13 Eli. for as it appears by the Preamble, The 5 Co. 14. a. b. 
Statute was made againſt unreafonable Leaſes; and it is un- 28 182. 
tcalongble that a Lefſce ſhould at his Pleaſure commit ; Holde. 19. 
Waſt and Deſtruction, which is againſt the Commonwealth, (4) Cr. Jac. 36. 
for Intereſt, Rei pullicæ ne ſua re quis male utatur. Allo it ap- CC 95. 
pears by the Preamble, That the Stat. was made againſt. De- (e) — | 
Cay of Spiritual Livings; and therefore if Dean and Chapter 2 Rol. ns. - / 
make a Leaſe for Life, the Rem'r for Life, the Rem'r for Life 


a eile is nor warranted by the faid Ack becaue iti abe 2 


| 
| 
: 
' 
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(e) Cr. Jac of every Tenant ſhould be loſt. 4. The Rent reſerved wa 


191, 192, 193, ofthe Leſſee for Life; For the Statute of Glouceſter, cap. 5. 


The Dean andChap. of Worceſter's Caſe. Pax TVI. 
niſhable of Waſt. 2. It was „ That this Land had 

(a) Cr. Jac. 30, not been (a) uſually demiſed; for a Demiſe in this Caſe i; 
76. to be intended of a Demiſe at Common Law, and not a cu- 
ſtomary Demiſe, whereof the Common Law doth not take 

any Notice. 3. That the antiept Rent was not reſerved, 

nor was the Benefit which the Copyhold Eſtate yields to the 

) 2 Rol. Lord, ) reſerved; for the Heriot thereby is loſt; and it 
See, Was not the Intent of the Act, that any Prejudice of any Be. 
Pain) 1-5. nefit which is of Continuance, as doubling of the Rent, ere- 
ry 3 or 4 Year, or a Heriot, or other Benefit at the Death 


SFP Sefer x; © 


7, 77. not (c) payable as it accuſtomably had been paid; ſor nos 

r b. it is reſerved to be paid every halt Year at two Feaſts, where 
TSS: 5-0. 22 ns payable at four Feaſts of the Year before. And it was 
ſaid that it was more beneficial for them in Reverſion, 9 
have it payable at four Days of the Year, than at two Days; 
and all beneficial Incidents to the Rent are to be reſerved: 
And to that N the Lord Moumtjoy's Caſe was cited, 
which you may ſee in the fifth Part of my Reports; for by 
the ſame Reaſon err ak — Rent has — 1 at tuo 
Days, it may now be re at one Day which will be prejudi- 
Auer 363, ia“ te then in Revi in Hindrance of Hoſpitality, which th 
2 Bulft, 1 1, 12, Stat. (as appears by the Preamble) int to advance. As to 
Bra 1 the firſt,it was anſwered and reſolved, That a Dean and Chap 
Cr. Car. 477. ter, c. are reſtrained by the Equity of the ſaid Act to make 
Cr. El. 58, 721. Leaſes diſpuniſhable of Waſt, for the Cauſes alledged on the 
2 Brownl. 202. other Side. But it was alſo reſolved, That an (4) Occupant 


1 3 . ſhould be puni ſhed for (e) Waſt, becauſe he has the Eſtate 


ke ws 296, gives an Action of Waſt againſt him who holds in any Man 
202, 203, 204, ner for Term of Life or Years, and an Occupant holds for 
205, Term of Life; but Tenant by Statute Merchant, Statute 
e Staple, or (F) Elegit, do not hold for Life, or Years, and 
Co. Lit- 41 b. therefore they are out of the Statute. And therefore Leaſes 
44: b. 54.2. for the Lives of others, are wirhin the ſaid Act of (g) 32 H.. 
5 "2. a. (45. 28. concerning Leaſes made by Tenant in Tail, as wel 
Plowd. 556. b. as they are within this Act of 13 Eliz. As to the ſecond Ob 
(.F. N. B. jection it was anſwered and reſolved, That the ſaid Eſtate 
* 326, granted by () Copy was in Judgment of the Com. Law a 
Reg. Orig 75.a. Eſtate at Will; and without Queſtion, Lands which have 
2 Moor 759. been accuſtomed to be demiſed at Will by thoſe who hare 
G0 4* 76, 14 the Inheritance of the Lands, rendring Rent, are Lands 4. 
Gram. 167. cn ſtomably letten to farm within the ſaid Act. And according 
Co. 8 a. to this Reſolut. was the — of the whole Court of Com. 
b . Plea, Paſeh. 5 Jacobi. Vide Heydon's Caſe in the third Pan 
Co Lit. 44. b- of my Reports. As to the third Obje&ion it was anſwe 
Cr. Jac. 76, 77. and reſolved, That the ſaid Act of 13 Elis. doth not 2 


2 eng void the Leaſe, if the (i) accuſtomed Yearly Rent or more be 
,. 15 reſeryed; 
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part VI. 
reſerved 3 and foraſmuch as the ſaid Heriot was not an an” 


nual Thing, nor 2 Th 


BELLAMY's Caſe. 38 


ing depending on the Rent, it is ſuf 


bcient if (4) the yearly Rent be reſerved. As to the fourth () Co Lt.. b. 


Objeion it was alſo anſwered and reſolved, That it is ſuf- ag Rep. 171, 


feient if the accuſtomed Rent be reſerved Yearly at one Ley 72, 73- 


Time; for the Words of this Act are, whereupon the accu Degge 107. 
ftamed yearly Rent or more ſpall be reſerved; And therefore Cr. _ * 7 
if the Rent be Yearly reſerved, the Statute is fatisfied, by ; Bulftr. 291. 


Reaſon of this Word (Yearly) and fo there is a Difference i Keb. _ 
between this Caſe and the Lord Mountjoy's Caſe ; for there 5 C 5. 
vanted the Word (Yearly) which explains the Intention of 

the Makers of the ſaid AR of 13 Elis. 6 


— — * — 
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Paſch. 3 Jac. Rot. 980. 
In the Common Pleag. 


Aller brought Treſpaſs againſt Bellamy for carryi 


BELLAMY's Cafe. 


@- Cr. Jac, 102. 


'F | way his Goods, £&c. The Def, conveyed to himſelf a 1 Rl. 471. 
Houſe by Feoffment, and juſtified for Damage-feaſance z 
the Pl, pleaded a Leaſe made to one of this Houſe for Years 


by the Feoffor 


by Deed indented, before the Feoffment, 


which the Leſſee did affign to him; the Def. confeſſed the 
Leaſe, but ſaid, that the Leaſe was on Condition that he 
ſhould not let or aſſign over his Leaſe without Licence by 
Deed pf the Leſſor, and alledged that the Leſſee without 


Licence did affign 


to the Pl. the Pl. pleaded the Licence of 


the Leſſor to the Leſſee by Deed, without ſaying () bic (% Stil. 193. 
n cur. prolat. and for that Cauſe the Def, Jia emur in Gi 300108, 
Law. And although of Neceflity the Licence ought to be 

by Deed, and the Reaſon and Cauſe that Deeds are ſhewed 


to the Court is, 
of the (Y) Suffici 
ſolred, that the 


becauſe it belongs to the Judges to adjudge 
ency or Inſufficiency of them; yet it was re- (% Lit. 3g. b. 
Pl. need not ſhew it in this Caſe for 3 Rea- 21. b. 225. a. 


ſons, 1. Becauſe the Pl. doth not (c) claim by the ſaid Deed , Co. 25. a. 


Licence any Intereſt in the Houſe, but Licence is meer col- 4, 1 


lateral to the Intereſt of it, and pleaded only to excuſe the (e) Cr. Jac. 102, 
forfeiture of the Leaſe, and is not'like a Releaſe or Confir- 13: 


Plowd. 149. a. 


fat, for they transfer their Right. 2. A good Difference was Yelv. 201. 


taken Cro. Jac. 79. 


BELILANM TI Caſe. PART M. 


taken and agreed when a Deed is requiſite ex inſtitutin: 
Zeit, and when er proviſione hominis; for when it is re. 

_ t to be Hed, in 

WW, it concerns a collateral ing, and transfer; 

or conveys noth 1 if the Major or Commonalty of 

Loudon have an Rate for the Life of N & if in the Caf 

the and Commonalty attorn to the Grantee of the 

Rev the Lew requires that it ſhould be by Deed; 

for notwithſtanding the Grantee doth not claim in by them 

ha attorn, and that an 3 is od 4 Conſent, yet 

in Pleading, the Deed of Attornment to be ſhewed, 

for the Deed is requiſite ex iaiſtitutious — air in fuch Caſe, 

But when a Deed is requiſite ex proviſſone hominis, there 

the Proviſion of Man ſhall not change the Judgment of Lay 

in ſuch Caſe; As if a Man makes a Leaſe for Years of Land 

to 4. on Condition that he ſhall not aflign it over but by 

Deed only, and not by Parol, in this Caſe ex proviſione by 

minis, the * ought to be by Deed, but becauſe 

ex inſtitutione Legis, a Deed is not neceſſary to the Af- 

fignee, he may plead the Aſſignment without ſhewing the 

2 22 . Deed. And if the King's Fermor brings a (4) Quo mint 

28. pl. g. in the Exchequer, he X ht to (5) alledge that he is the 

Luke 551. King's Fermor to enable him to ſue there; but he need not 

1 : ſhew it to the Court, for that is meer collateral to the Ac- 

2 hae AY 7 3. In the principal Caſe the Licence was (c) executed, 

d had not Continuance. Viade 6 Rich. 2. Monſtrance dis 

Frais 157. 28 Hen. 8. 29 Dyer. 18 EA. 3. 56. 44 Ed. 3. 22. 

45 Ed. 3.28. 18 Hen. 4. 11 Hen. 4. 39. 8 E. 3. 19. 18 F. 

4. 1. 40 Ed. 3. 10. Plau. Com. 149. 21 Hen. J. 9. fer 

Frese 6 Af B24 l 11. 24 yo 2 "OR 

1 19: 24 E. 3. 52. 


ex inſtitut ious Leges, there it 


Hill 


Hill. 3 Jacobi, 
Ho In the King's Bench. 


awe LAM hn dd —_— — 


HENRY Fincn's Caſe. 


Tue, von brought a Replevin againſt Daniel Crit. 2 Rol 51, 

and 7 homas Baldwin, who made Conuſance as Bailith — : 
Henry Finch, Elq; becauſe the Place where, &c. was ' -+ 9:64 
Parcel of the Manor of Zaft-wwell, whereof the Lady Huch 1 Brownl, 186. 
vas ſeiſed in Fee, = by her Deed dated 6 Elis. did grant 994 ; 
the faid Howry Finch her younger San, an Yearly Rent ) Her. 55 
f 201. exeunt. de predict. Manerio de Eaftwell inter alia :Rol. Rep.261. 
er nomen manereorum de Eaſt well, Otterplea, Potbery, & Hob. 175. 
Lion, © mefſuagiorum, terrarum, tenementorum, & bg- 
ecmentorum dictæ Katherine, ftutuar. jacen. & exiſten. in 
rochiis de Eaſt nil, Weſtwell, & Challock in Com. Kanc. 
u alili in eodem Com. dict. Maneriis {ive eorum alicui quo- 
uw mado ſpectamt. vel pertinent. to the faid _ Finch, 
id the Heirs of his Body, payable at the Feaſts of the An- 

ation and St. Michael, by even Portions, with Clauſe 
Diſtreſs, Sc. And for Rent arrear they made Conuſance. 
de Plaintiff prayed Oyer of the Deed, which was entred 
 bec verba, & habuit, and faid, * e & uwitra the 
d Manors of E. O. P. and S. and the Premiſſes a i 
g to the ſaid Manors, the ſaid Lady Finch at the Time of 
ic Granting of the ſaid Rent, was alſo ſeiſed of one Acre 
Land in Fee in Challock aforeſaid, and died ſeiſed, which 
ended to Sir Moile Finch as her Son and Heir ; and that 
e fad Henry Finch had abated in the faid Acre, and fo 
atinued ſeifed by Abatement: Upon which the Defen- 
ants did demur in Law. And the Queſtion was, whether 
e ſaid Acre of Land (which was not Parcel, nor ain- 
$ to the ſaid Manors) was by the Words aforeſai charged 
th the ſaid Rent, or not; or whether the ſaid Manors 
che Land thereunto belonging ſhould be only charg- 
Þ pot. And after many Arguments at the Bar, and 
e Cale well debated at the Bench, It was adjudged, 

hat 
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8 Henay Firiien's Caſe. Ding yt 

8 That the ſaid Rent was not iſſuing vut of the ſaid Acre dt 
. Rol. Rep. Land, but (a) only out of the ſaid Manors and Land apper. 
Wisch. or. oz. Mining to them. And the chief Reaſon and Cauſe of thei 
Hob. 52. . Judgment was, becauſe in this Caſe there is but one Grant, 
and one and the ſame Sentence; for there is not a full pe. 

riod nor an End of. the Sentence, before the Concluſion of 

(5) Lit. Rep. theſe Words (aut (b) alibi; &c.) And the Difference is be- 
208. tween two diſtin Sentences importing ſeveral Grants, and 
one and the ſame Sentence; as if the t had been Dei 

& Conceſſi annualem redditum 201. exeunt de manerio de Y 

9 terris & tenementis meis in D. S. & D. in Com. K. & 

xe terris & tenementis meis alibi in eodem Com. dict. Aa- 

nerio ſpectant. & pertin. In phat Caſe there are two Sen- 
tences, and each one may well ſtand by it ſelf, for there is 
a Repetition De zerris & teneinentis, which amplifies and 
| enlarges the Lands and Tenements, out of which the Rent 
ſhall iſſue; but in the Caſe at bar there is not any Repeti- 
tion or Enlargement of Lands or Tenements after the au 
(e) Lit. Reg. (e) alibi; but the aur alibi doth not enlarge the Grant i 
168. the Rent to iflue out of other Lands or Tenements, but en- 
Winch. 744 larges the Towns or Places, in which the Lands before 
charged extend; as if he had ſaid, in parochia de E. N. & 
C. ant alibi in Com. K. dict. maner. ſpe. ſeu pertin' fot hes 
verba in hoc caſu tranſpoſita idem ſignificant : A ſs; althd 
this Conjunction disjunctive (aut) in this Cafe amounts in 
(4) 1 Brownl. - Law to a Copulativez yet it was well obſerved that (4) (aw) 
35 9 was never put for the Beginning of a Sentence, but alu 
Lit. Rep. 210. as 4 Continuance of a former Sentence, in the ſame Manner 
| as (una cum) conjoins the Matter ſubſequent to the Matter 
precedent. Alſo here in the principal Caſe, theſe Parti c 

_ ples ſpectan. & pertinen. in Conſtruction agree to thei % 

Fords Meſuag. terr. tenement. & hereditatnens. for them 15, 

are po other Nouns to which they can ptoperly agree; b the 

as it has been faid, if there had been after the (aut) u be 

new Iteration, or Mention of Lands or 'Tenements, v infir 

which theſe N ſpectan. & pertinen. thight agree i But 

Ju. Co. 3 b. true Conſtruction, then there might be & Difference. Dein 
3. 733. a. Note Reader, although (e) Mala grammatica non uu ;,,, 


N 


rr 


Co. 133. 
7 Lic. 146 b. inſtruments, yet in expeſitione inſtrument, mala ¶) gn gene 
r matica, quoad fieri poſit, vitanda eft: | woul 
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His Term, the Caſe on a ſpecial Verdict in an Action 15 

of 'Treſpaſs, done at Nuss in the County of North- — 
apron, between James Hetherſall, Leſſee of Humphrey El. Rot. 439. 
Mildmay, Eſq; Pl. againſt Sir Anthony Mildmay Knight, 
Def. (which was mutatis mutandis all one with 60 Corber's a) 1 Co. 83. K. 
Caſe reported by me in the firſt Part of my Reports, J. 84.) en 
was argued at the Bar, as it had been in ſundry Terms paſt; Co. Ent. 678. 
und was alſo argued by the Judges: And this was adjudged 10 C 
G the Pl. according to the Judgment given in Corber's — 2 85 

ſe. And in this Caſe ſome Points on great Confideration 2 Anderſ. 134. 
were reſolved, which were not moved in -Corbet's Caſe : I. Car. 47% 
1. That all theſe (5) Perpetuities were againſt the Reaſon cb Lon 
and Policy of the Common Law; For at Common Law 4. Leon. 246. 
(c)all Inheritances were Fee-fimple, as Littleton faith, lib. 1. ( 6) 10 Co. 42.b: 
tap. Eftate-tail; and the Reaſon thereof was, that neither — Jac. 697, 
Lords ſhould be defeated of their Eſcheats, Wards, Ec. nor (c)Co. Lat. 19. b. 
the Farmers or Purchaſers loſe their Eſtates or Leaſes, or 4) 10 Co.37.2. 
be evicted by the Heirs of the Grantors or Lefſors ; nor ſuch Ib. f. cap. 2, 
infinite Occafions of Troubles, Contentions and Suits ariſe. 28, 29, ” 15 
But the true Policy and Rule of the Common Law in this . . 
Point, was in Effect overthrown by the Stat. de (4) Donis * we. — 
condit ionalibus, made Arno 13 E. 1. which eftabliſhed a 160. b. 18. b. 
general Perpetuity by AR of Parliament, for all who had or 235: b. 246. 8. 
9 make it, by Force whereof all the Poſſeſſions of + Caſe, 
3 in Effect were entailed accordingly, which was ibid. 3. a. 

15 Occafion and Cauſe of the ſaid and divers other Frfat. ad 
chiefs. And the ſame was attempted and endeavoured 7} yo . b. 
03. 2. b. 131. b. 2 Co. b. 3 Co. 8. 2. 85. | "AED 
ag 7 Coro 14 1 F. f. f. b 5 err . n 
f u. 1 Kol. Rep. 48, 153, 155, 162, 385. 2 Rol. Rep. 197, 317 318, 83, 419, 417. 
ry n = _ ES 20 293. wc Inf. 32, Kc. Savi 67, 88. 
Fr d. Carter 23, Latch. 6 Gelb. 208, 567. 8. Benl. 163. ate 365 . N. R 211. b. 


8 Nat. Br. 100. . 143. b. Raſtal Tail 1. Lit. ect. 13, 362, 441. 2 
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(% Godb. 303. to be remedied at divers Parliaments; and divers (a) Bil 
| were exhibited accordingly (which I have ſeen) but they 

| were always on one Pretence or other rejected. But the 
* Truth was, That the Lords and Commons knowing that 
their Eſtate · tails were not to be forfeited. for Felony t 
Gee, 303. () Treaſon; as their Eſtates of Iaheritances were before 
L. 392. b. the ſaid Act, (and chiefly in the Time of H. 3. in the By 
7 +; *C-13- rons War) and finding that they were not anſwerable for th 
F Debts or Incumbrances of their Anceſtors, nor did the Sales 
Alienations or Leaſes of their Anceſtors, bind them for the 

Lands which were entailed to their Anceſtors, always rejed: 

ed ſuch Bills: And the ſame cominacd in the Refidue of 


| 

| 

N the Reign of E. 1. and of the Reigns of E. 2. E. 3. R 
Co. Lit. 361. b. H. 4. H. 5. H. 6. and till about the (c) 12 Year of E. t 
When the Judges on Conſultation had themſelves, Wi ( 

reſolved, That an Eftate-tail might be dockt and barred h 

a Common Recovery; and that by Reaſon of the intended WY ) 
ecompence, the Common Recovery was not within the if 1 

: Reſtraint of the ſaid ity made by the ſaid AQ of BW ff 

3. 13 E. t. By which it appears, That many Miſchiets ant WY *y 

on the Change of a Maxim, end Rule of the Common Lan, bj 

which thoſe who altered it could not ſee, when they mag th 

the Change; For (4) Rer pragreſſ. oftendunt multa, quæ i © 

E e ſeu prævideri non paſſunt. 2. It was reli dit 

ved, That it was (e). i and t, that an Eur fan 

tail ſhould ceaſe as if the Tenant in Tall was dead, (had E of 

' 1tdlue or no) for an Eſtate- tail cannot ceaſe, ſo long as it cov of 

+ tinues; but here his Intent was to continue the Eſtate tui eon 

ol.a91; and to ceaſe it in RefpeR of the Party offending only, u Poy 
Jac __ not as to any other, which is im gnant a er! 


(x) 9. againſt Law; For every Limitation or Condition ougbt 
2 iq C . the whole Eſtate, and not to defeat Part of tit 
$7. b. Eſtate, and leave Part not defeated ; and it cannot make! 
ov | Eftate. to ceaſe [ nam perſonam, wid not fuoad 
"vm. 256. 7418 : But an (g) Act of Parliament may make an Bl 
ceaſe as if one were dead, 21 H. 8. that by the Acceptinl 
of a ſecond Benefice, the firſt ſhall be void as if he en 
end, and in 10 Elis. Dyer 274. ( there is Reſtitution! 
Parliament with u Qu So the Policy of the Coms 


per l 
Bond, 


I 
( NM 


(WI 
A 

138.1 

Sea “ tion framed by the Parties Words in his Deed, cin u 


one and the ſame Eſtate in any Lands (K ceaſe 1 
7. 9 » 
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one Perſon, and be in efſ# as to another, or ceaſe for one 
Time, and revive afterwards (as a Rent (4) newly created (0 2 by _ 
may.) And none can have an Eftate in Tail, but — in A . = "3 
Eſtate ſecundum formam doni. 3. It was reſolved, that if a Perk. Sec 327. 
Man makes a Gift in Tail on Condition, that he ſhall not F19w- 156. 11 
ſuffer a (þ) Com. Recovery, that this Condition is repugnant 12 E. J. CK. 
to the Eſtate-tail, and againſt Law. For there are divers In- 11. zuk 3-194. 
cidents to an Eftate-tail. 1. To be diſpuniſhed for (c) Waſt. . * 
2. That his Wife ſhall be (4) endowed. 3. The Husband of ( . 
a Woman Tenant in Tail after Iſſue, ſhall be Tenant by the 9 Co. 128.3. b. 
(e) Curteſy. 4. That Tenant in Tail may ſuffer a common 10.7 * 
Recovery, and thereby bar the Eſtate · tall, and the Rever- i”; Yi * — 
ſion or Rem'r alſo. And theſe inſeparable Incidents which 2 A 67. 
the Law annexes to an Eſtate- tail, cannot be prohibited by Rol. 418. 
Condition. And therefore if a Man makes Gift in Tail on (Ja Brawa. 6 
Condit. that the Donee ſhall not commit Waſt, or that his 10 Co. 39. a. 
Wife ſhall not be endowed, or that the Husband of a Woman — 548. 
Tenant in Tail after Iſſue ſhall not be Ten't by the Curte- | ;; 2 . 
fy, or that Tenant in Tail ſhall not ſuffer a common Recove- Co. Lit a). b. 
ry, theſe Conditions are repugnant and againſt Law, becauſe 2 loft. 302. 
by the Gift in Tail, he tacitly enables him to commit Waſt, S. 
that his Wife ſhall be endowed, and to ſuffer a common Re- cap. l. F. N. B. 
covery. And therefore it is repugnant to reſtrain it by Con- 19.1 K.. 
dition, for that would be to give Power, and to reſtrain the % H Fl. b. 
ſame Power in one and the ſame Deed. And as to the Caſe (4) Brown. 67. 
of Dower, vide 22 E. 3. 19. Accord, 17 El. Dier 343. the Earl 10 yy z8. d. 
of V) Arundel's Caſe. And altho' a com. Recovery is but a has + _ 4 
common A ſſurance, yet by the Law every Ten't in Tail has Dy.343.pl.57. 
Power to ſuffer it * as well the Eſtate-tail, as the Rev'n (e) 10 Co. 38 b. 
or Rem'r over; and ſuch Act in Reſpe& of the intended 7 
Recompence, is not reſtrained by the Stat. 4e Donis condi- 2 Browal. 67. 
tional as it has been ſaid. But Ten't in Tail by a com. Re- ( Jenk. Cent. 
covery has poreſtatem alienandi, notwithſtandtng the ſaid — 
Stat. As if a Man (g) before the ſaid Stat. had made a Gift (g) Co. Li 
to one and to the Heirs of his Body, in this Caſe poſt prolem 224. 2. 
ſuſtitatam, he had by the Com. Law poteſtatem alienandi, 
and therefore in the ſame Caſe, if the Donor add ſuch a Con- 
dition, that after Iſſue the Donee ſhould not alien, it was re- 
oled that the Condition in ſuch Caſe had been repugnant, 
becauſe after Iſſue, by the Common Law, the Donee had 
Pteflatem alienandi, and then in one and the ſame Deed to 
gve him Power oft (b frolem ſuſcitatam poteſtatem alie- ( Co. Lit. 
ani tacite by the Law, and in the ſame Deed to reſtrain * 
him of that Power, is repugnant and againſt Law. Pari ra- 
one after the Stat, if a Man makes a Gift in Tail, on Condit, 
that he ſhall not ſuffer a common Recovery, it is repugnant ; 
bor by the Gift in Tail he has given Power implicite to 
luffer a Recovery. Sa if a Man makes a Proviſo, That 
Warranty and Aſſets ſhall not 3 the Iſſue in Tail, 

or 
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(e Ce, Lit. or that a collateral (a) Warranty ſhall not bar the Iſſue, or 
— the Donor, theſe Proviſoes are againſt Law and re ugnant, 
13 H.7.24a. 6 Elts, Dier 22). a Proviſo good at the Beginning, by Con- 
| ſequence may become 17 as if a Man by his Deed 


($) Co. Lit. grants a Rent for Life (%, Proviſo that he ſhall not charge 


121 — is Perſon, this is a good Proviſo, yet if the Rent is arrear and 
pl. 43. the Gruantee dies, his Ex ors ſhall charge the Perſon of the Gran. 
tor in an Action of Debt; for otherwiſe they would be with. 

out Remedy, and therefore now it is become repugnant, and 

dy Conſequence void. But it was reſolved, that if a Man 

(e) 1 makes a Gift in Tail, on (c) Condit. that he ſhall not alien, 
1 Rol. 413. this Condition to ſome Intent is good, and to ſome void, And 
be therefore if he makes a Feoffm. in Fee, or any other Eſtate, 
by which the Rev'n is wrongfully diſcontinued, the Donor 

ſhall enter for the Condition — ; for every Act which it 

prohibited by the Law, or which doth Wrong, a Man may 

prohibit by Condit. Viae 10 H.. 1 1. 4. but (as it has been ſaid) 
2 Lit. if in ſa) ſuch Caſe, the Donee ſuffers a common Recovery, the 
88 Condit. by the Law cannot extend to it, cauſa qua ſupra, In 
(e) Co. Lit. the ſame Manner as a Deed of Feoffm. to Husband (e) and 
224-2. b. Br. Wife in Fee, on Condit. that they ſhall not allen, it is a good 


1 . 1152. Condit. to reſtrain a Feoffm. or Alienation by Deed, for that 


is wrongful, but not to reſtrain an Alienation by them 
both by Fine, for that is lawful and incident to their E- 
ſtate. So if a Man enfeoffs an-(F) Infant in Fee, on 
Condition that he ſhall. not alien, it is a good Condition 
to reſtrain an Alienation during his Minority, for that 
is wrongful, but not to reſtrain him to alien, when he is of full 
Age, for that is repugnant to his Liberty, which the Law 
gives him, in Caſe of Fee-fimple; and with theſe two Caſes 
agree 10 H.. 11 f. C13 H. J. 23. 4. and fo you will better un- 
derſtand your Books in 33 Aff. P. 11, 24. 11 H. 6.6. 21 H. C. 
30, 38. 10 H. . 17. 4. 11 H. J. 6. L. 13 H. J. 23. 4. 21 H.), 
11. 4. L. And it is to be obſerved, that before the Reign of 
E. 4. it was not reſolved, as hath been ſaid, that a common 
Recovery ſhould bar the Eſtate- tall, and the Reverſions and 
Remainders ex have thereupon: And ſhorefong by BY 
tg) Co. Lit. old Books which ſpeak of Alicnations made by tin 
273.4 1 b. Tail, cannot be int ended but to reſtrain Diſcontinuance and 
_ Were Alienations which did Wrong, and not to prohibit a common 
K. 82, 115. , . 
— Recovery, the Operation of which was not then known, 
123.2, 21H.7, and which till the Reign of E. 4. was not in Uſe. And the 
1 Reaſon of Littleton, lib. 3. Cap. Condic. fol. 84. 4, was wel 
11 E, 4. 47. a. Obſerved, who faith, That if a Man makes a Feoffment on 
Plowd 7. 2. Condition, that the Feoffee ſhall not (g) alien to an;, the 
* hogs Condition is void, becauſe when a Man is enfeoffed of 
H 7.10. b. Land, or Tenements, he has Power to aljen them to 8) 
13 H. 7, 23. a. Perſon by the Law: For if ſuch Condition ſhould 
Pon then the Condition would ouſt him of the whole 
Power, which the Law gives him, which would be Ul 
geinſt Reaſon, and therefore ſuch Condition is vold h 
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which are the very Words of Mr. Lit. the Reaſon of which agrees 
nicely with the Reſolut. of this Point in this Caſe. And it was 
(Cid, that the Law favours Eftz.. „tail in Poſſeſſ. and doth not 
reeerd Rem rs or Rev'ns expeRant on the Eſtate-tail. For it 
adjudged in Capel's Caſe, as appears in the firſt Part of my | 
Reports, That if (a) Tenant in Tail ſuffers a common Re- (2) Mo. 194.155 

overy, it ſhall bar not only the Eſtate- tail, and Rem'ror Re- &c. 345. Al. con 
xrfion, but the Rent alſo that he in Rem'r or Reverſion has 83232 
ranted. 80 it was adjudged in 12 El. between Terling and we wh _ 
laß in the K's Bench (5), That a Rem'r or Rey n ex- Goldsb.4,6,&c. 
ellant on an Eſtate- tail is no A/ets to the Heir in Debt on a 1 
nd made by his Father. So Hill. 14 Fl it was reſolved by 1 b. 12d. a, 

the Juſt. of the Com. Pleas in Cop2wood's Caſe (c), That if Winch 41. 
ere be Tenant in Tail, the Rem r to the right Heirs of J. &. 2 
u Tenant in Tail ſuffers a common Recovery, I. S. being 2 dl. Gen 221. 
hen alive, it ſhall bar the Rem'r which was in Abeyance Paimer 139. 

id Confideration of the Law. 4. Where the Proviſo is, That 9 90 
if when and as often as the the ſaid Anthony Mildmay, c. Cr. El. 718. 
ul be fully and finally reſolved and determined, and ſpall Noy 10. 

uſedly, determinately and eſfectually deviſe,conclude and a- boning 
rer, or enter into any Communication, Promiſe, or Covenant Moo - 
warſoever, or ſhall adviſedly attempt, precure, go about, or () 1Rol. Rep. 
ſent toor for any Act or Acts, Thing or Things, for or touch- 73% 357- 
wu any Bargain, Sale, Diſtontinuance, Alienation, Convey- 1 Rol. ns a 
ue or Aſſurance to be had or made of any of the ſaid Ma- Poltea 58. b. 
n Oc. whereby any Eſtate, Cc. may, 22 or might in — *. 
wy wiſe, or by any means le undone, diſcontinued, &c. and palm. 139. 
le ſame Bargain, c. or ſhall adviſedly and effectually at- 1 Co. 136. a. 

pr, procure, go about, to or for any Act or Thing for or 
uching any Bargain, Sale, Diſtontinuance, &c. and the 

we Bargain, or any other open Matter, &c. ſpall attempt, 
about, cauſe, &c. by Acknowledgment of any Note of any 

us, or any Warrant or Warrants of Attorney for any Re- 
ery or Voucher, or by Acknowledgment of any Dced, cr | 
Y any other Act or Acts, Thing or Things whatſtever in 1 
peed or in Law, &c. That then immediately after ſuch Time | 
Procuring, Attempting, or Going about in Form a- 
gig, and before any ſuch Bargain, Sale, Diſtontinuance, 
Kc, bad, made, &c. or done, the ſaid Uſe and Uſes, Eſtate and 
Jates, &c. ſhall from Time to Time ceaſe as only in Reſpect, s 
having Regard to ſuch Perſon or Perſons ſo attempting | 
ng about, &c. in ſuch Sort as if ſuch Perſon or Perſons, 6 lis 
were naturally dead and no otherwiſe. It was reſolved, 
at theſe Words ( Attempt), &c. or (go about) Sc. or (enter 
1 nication) &c. are Words incertain, and void in 
", and God forbid that the Inheritances and Eſtates of TIX 
en ſhould depend upon ſuch 4) Incerta int. for it is true, 24 (a) No 
| iſerg eff roitus, ubi jus eſt vagum; & q non definit (,) 1, — 
re quid ſit ccua tus, ne quia 49 a going about, &c. or Commu i Nod. cep. 234. 
4 5 2 nication 
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nication: And therefore the Rule of Law decides this hi 

(#) 1 Rol. Rep. (4) Non efficit conatus niſi ſequitur effetius : And the 
226,110, 98. b. (þ) rejects Conations and Gorngs about asThings incert. whit 
(b) Cr.Jac. 2 cannot be put in Iſſue. For if one who is bound with x 

698.10Co.38. . | . ; { | d k 

e Moor 633, Perpetuity goes to (c) Counſel learned, to Know whether 
might alien Part for Payment of his Debts, or for Adya 
ment of his younger Children, or for any other needful Ul 
is that a Breach of the Proviſo or not? Or if the Heir or: 
ther in Rem'r who knew not of the Proviſo, £9 qui habet 
ignorantiam, thinks that he may levy a Fine, u 
thereupon a Note of a Fine is drawn, E9c. and before it | 
recorded, he knows of the Proviſo, and then all is cancele ene 
is that a Breach of the Proviſo ? And an hundred ſuch lit 
Queſtions, where nothing is done, may ariſe, which t 
Eye of the Law never ſaw, but of late Times are invented; y 
ſuch Proviſo is full of Cruelty, and againſt the Freedomu 05 
N of a Freeman: For this {as if he had Bolts of nfl." 
n his Legs) reſtrains him to go about ; and alſo it ſeat 
is Lips, and deprives him of the Uſe of his Tongue; 
it reſtrgins him to enter into Communication. And in t 
ſaid Books aforeſaid, where the Alienation of Tenant inT 
is reſtrained, no Mention was ever made of Reſtraining 
Going about, or entering into Communication to alien, | 
that was then thought 10 idle, that there is not any Touch 
| any ſuch Matter in any of the ſaid Books, or in any o 
(d)Lit.Set,720 Book of the Law. And in the Caſe of (4) Richil reported! 
3-04 1 who Zi t.. 3. c. Warranty 162. Richil reſtrained his Sons from ali 
' . 131, b. ing, end not from going about, or entering into Communic Uo 
Rol:Rep,485.-0 aliening, and yet if Pe could have reſtrained the Gong” l 
Co, Lit. 377. b. bout, c. it had avoided one of the Cauſes, that his Com. p 
(s) Co. Lit. ance was an Law. For Littleton ſaith, That if the (e To 
278. b. Lit. Sonaliened the Tenements in Fee, then is the Freehold uit : 
ect. . Pee · ſimple in the Alienee, and in no other, Cc. then hi wo 
ed can it by any Reaſon he, that ſuch Rem'r ſhould comme! 
its Being and its Efſence immediately after ſuch Alienati 
made to a Stranger, who had by the ſame Alicnation the 
hold and Fee-fimple? But if Juſt. Richil could have rem 
ed the Going about or entering into Communioation, ot 
MATING of a Charter of Feoffm. or a Note of a Fine Ec, 

| might haye avoided the principal Cauſe, for which his 
8 yeyance was inſufficient in Law, And in the ſame Mane. 
17 Co.Lir. may be ſaid of the Conveyance of (f) N hirwing Ch. jule 
jb, b. 10 ©, reported in 21 H 6. 33. l. And it was ſaid, that a Going 0 Yr the 


| or owing into Communication was not iſſuable. Fah 

- was laid, if a Man makes a Gift in Tail on Condition th 
e. he ſhall not make a Feoffinent, it is a good Conditn 
Ny but if the Condition be that he ſhall not malt, 
Charter of Feoffment, that is not good, for that W 
put Livery, (as Litfleton faith fel, 13.) amount 
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wa Tenancy at Will, which Tenant in Tail cannot be fe- 
trained from making. So if a Man makes a Gift in Tail, on G. U 
Condition that he ſhall not make a Leaſe for (a) his own — — 
Life, it is void and repugnant ; but if a Man makes a Leaſe 39. a:1Rol418, 
fr Life or Years, on Condition that he ſhall not alien or | 
leaſe the Land, it is good. For at the Com. Law, Leſſee for 
Like or Years might commit Waſt, which was ad exhere- 
ditationem of the Leſſor, and therefore there was a Confi- 
lence betwixt the Leſſor and Leſſee, and therefore the Leſ- 
for might (J) reſtrain the Leſſee from aliening or demiſing (3) 400. t ig b 
to another, in whom perhaps the Leſſor had not ſuch Confi- Hob. 0. Co, 
lence, And therefore 1t is reaſonable, that when he who has — 223 0 
de Inheritance makes a Leaſe for Life or Years, that he may , 2 
train ſuch particular Tenants from aliening or demiſing El. 26, 1 And: 
for the Benefit of his Inheritance. But when a Man makes 193. 3Leon.6f, 
c)a Gift in Tail (which is an Eſtate of Inheritance, and by 79 = 4 
822 continue for ever) and thereby makes the 223 b. Cont, 
Donee chief Owner of the Land, he cannot reſtrain lim from 
os any lawful Act or Eſtate which doth no Wrong to a- 
y, and which by Law he may do of the ſame Land. So it 
forthe ſame Reaſon, if a Man makes'a Gift in Tail of a 
Manor, on Condition that he ſhall not make any voluntary 

it of any Lands by Copy according to the Cuſtom of the 
mor, Cc. it is not Lace! But if he makes a Leaſe for | 
Fears or Life with ſuch Condition, it is good, carſa qua ſu- (4) Co. Lit. 43 4 
„ And by theſe Differences you will better underſtand , 5e. 61 $44, 
jour Books in 21 H. f. 33. B. 8 H.7. 10 b. 11 H. J. G. b. 13 H. 2 Ander. 134. 
,23, 4. Laſtly, the Intent of the Stat. 27 H. 8. (as appears by Cr: Car. 479. 
be Preamble) was to reſtore the ancient Com. Law, and to , = 10 8 

dot out and extinguiſh all ſubtle Inventions, Imaginations ; K&b. 157. 

d Praftices of Uſes which had introduced many Miſchiefs 4 Leon. 246. 
bd Inconveniences mentioned in the Preamble. And that Hen 
145 very good and neceflary for the Commonwealth: For f Co. 86 a. 
be Com. Law has certain 4 Rules to direct the Eſtates and 10 Co: 42. b. 
pcritances of Lands, and therefore it is without any Com- _ 346 9, 
urilon better to have Eſtates and Inheritances directed by Moor 471, 1, 
de certain Rules of the Com. Law, (which has been an old, 533. 

e and faithful Servant to this Commonwealth) than by ( $,010.364.63 
ce uncertain Imagination and Conjecture of any of theſe new 10 Co. 41. b. 
Wentors of Uſes, without any approved Ground of Law of 4 Leon. 83. 

tion. Note Reader, this Judgment agrees with the for- } 224 75 4 
* Judgments, as well in (e) Corbets Caſe, as the Caſes be- fones 55 
een Humble and (F Cholmeley, and Germin and (g) A. Bridgny 135, 
ſekberd cited, and wich the Judgment in (b) Dillon and 4e Cent, 
ns Caſe. And in this Caſe it was obſerved, That in the 1 And. {a 
ud Iroviſo found at large by the ſpecial Verdict, there Moor 546. 
{note than a thouſand Words, where in our Books 11 Ca 6. , 

Tenant ig Tall was reftrained from Alienation, 
G 3 cdmere 


oh | Parr M. 
(5) Colit.6.z. there were not twelve Words, hee fuit (a) candida illin; s 


Braxts Caſe. 


tatis fides & ſimplicitas, 
firmamenta 45. ut. 
ned in both Courts. 


ue pauc ulis lineis omnia fil 


ſo Has this Caſe now been ad, 


/ 


Mich. 3 Jac. 


IN THE 
Common PLEAS. 


BLaxts Caſe. 


Cr. Jac 99 L Den brought a Writ of Covenant againſt Blake Af 
2Rol.Rep.188. of Price, and the Breach was for not Repairing of t 
Houſe, the Defendant pleaded an Accord between him an 

the Plaintiff, and Execution thereof in ſati gactione & en 
nmueeratione decaſus reparationum prædict upon which ti 
Plaintiff demurr'd ; which Plea began in the Common ple 


(#)z Co. 13-2. Ju. Rot. 1033. And it was objeéted, That this Adil 
'5 Co. 26.2. of Covenant was founded on the Deed, which could not x 
Den 4 75. diſcharged but by Matter of as high a Nature, and not 0 
(5)/2 Kol. 265. any Accord or Matter in Pats, for Nihil (a) tam convent 
00 35 H. 8. 51 oft naturali æquitati, unumquodque e eo ligamine {i 
(a) 1 22 ligatum eſt. And it appears by all our Books, That neiti 
(e) Cr. Kl. 356, Arbitrament, nor Accord with Satisfaction is a Plea, whe 
9Co. 78.2. the Action is grounded on a (b) Deed. Vide 1 H. 1.14 
(2, Cr. . 33 H. 8. 51. Dier (c) 1 H. 8. 6, 7. 45 E. z. 4. B. 25 H. 
4 Co. 1. b. 341 2 
3 Co. 79.b. Br. Det. 173. 2. When the Action is in the Realty, or u 
* Tal. 100. with the Realty, Accord with Satisfaction is no Plea; ! 
2 81 . Accord with Satisfaction is a Bar for the (4) Perſonalt) 
Co. Lit.52.b. not of the Realty, and when the Perſonalty is mix d 1 
285.2. 1 Bulſtr. the Realty, it is no Bar the Perſonalty ; for (e) i 
(G2 Rel Rep. majus trabit ad ſe minus, Vide 11 H. J. 13. b. 13 U. 
187, 138. 20.4.6, in Waſt. So in a Raviſhment of Ward, 
Palm.110,111. e Impedit, c. But it was reſolved by the n 
. 79-v. Court, that the Defendant's Plea was good in- 


1 Rol. 265, Caſe ar Bar; for there is a Difference, when 2 .. 


py fg ep ® wn CC - - 


wA 


H. 
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accrues by the Deed in (a) Certainty, tempore confeFionis (a) 1Rol. 26g, 
ſeripti, as by Covenant, Bill, or Bond, to pay a Sum of Mo- S. Kl. 304.306, 
ney, there this certain Duty takes its Eſſence and Operation Cr. Jab. 10. 
originally and ſolely by the Writing; and therefore it ought 
to be avoided by a Matter of as high a Nature, altho' the 
Duty be merely in the Perſonalty; but when no () certain (6) Dod pl.19; 
Duty accrues by the Need, but a Wrong or Default ſubſe-! Rol. 265, 
quent together with the Deed, gives an Action to recover 327+ 
Damages which are only in the Perſonalty, for ſuch Wrong 
or Default, Accord with Satisfaction is a good Plea ; as in 
the Caſe at Bar, the Covenant doth not give the Plaintiff at 
the Time of the Making of it any Cauſe of Action, but the 
Wrong or Default after in not Repairing of the Houſe, to- 
E with the Deed, gives an Action to recover Damages 
or Default of Reparations. And foraſmuch as the End of 
the Action is but to have (c) Amends, and Damages in the (c) Yelv. 12g. 
Perſonalty for this Wrong, therefore Amends and Satisfaction * Ly 
given the Plaintiff is a good Plea. For the Action is not Cs * "ov 
merely grounded on the Need, but alſo on the Need and Pott.pl.18, 19. 
the Wrong ſubſequent, which Wrong is the Cauſe of the A- — J. pl 27. 
ction, and for which Damages ſhall be recovered, as in 13 Br. Accord 2 
E. 4. 1. b. CF. 4. J. in Treſpaſs the Plaintiff recovered by Br atraint gr. 
Verdict, the Defendant brought Attaint againſt the Plain- 07 4 by 4 we 
tiff and Petit Jury, and one of the Petit Jury pleaded Ac- 273. br. scegrd, 
cord between the Plaintiff and Defendant and Satisfaction, Plowd. 11 h 
ad held a good Plea. For the Writ of (4) Attaint is not only 9,02: 79: b. 
grounded on the Record, but on Matter in Fact alfo, Fitz. —— 
for the Suppoſition of the Falſity in the Oath, is Matter in (8) 9 Co. 78. 2. 
Fat. And in 35 H.6. 30.4. in Atraint brought on falſe Oath 57. ©): 347. 
in Appeal of Mayhem, one of the et 2: pleaded Arbi- C. . 1 
trament between the Plaintiff and Defendant; and in all 4 Co. 1. b. 
Laſes where Arbitrament is a good Plea, Accord with Sa- (008, pl. % 
twiaftion is 2 good Plea. Vide (f) H.. To. a. l. acc. And gene- Nee | 
tally in all Actions where (g Damages only are to be reco- (7) 9 Co. 8. b. 
rered, Arbitrament or Accord with Satisfaction is a good 2 2 Jac. 
Plea; as in an Action of Waſt in the H) tenuit, where Da- Do. pl. va 
mages are only to be recovered; and ſo is the Re of Moar 6, 
verjeant Ben to be underſtood: For, in an Action of — — 
Waſt againſt Leſſee for Years in the i) tenet, Accofd is no (4) Dog A 7 
| wet 28 1 1 before Hog So it is to 5 5 — on * Co 78.b, 
ook ot 35 H. 6. 30. 4. that in A | of (k) Mayhem (7 l. rep. 
Accord with Satisfaction is a good Ples; Pewals in the ſame 8 1 - 
Action Damages are only to be recovered. And fo is the ge- (n Dod. pl. 18. 
eral Rule put in 6E. G. Dier (1) 5 5. in Andrews's Caſe. Vi- Kol. 5 
4 ) E. 3. 20. . Accord for a Rent (m reſerved on a Leaſe ©) 193744 


ur Years, 7. 3. Mus 9. (n) ri H. 7. 4. 


G4 Mich. 


Mich. 3 Jac. 


In the Common Pleas. 


gnnny . op tas was mt wa wc £i4 fu 


„ 5 
HicGctNs's Caſe. - 


I Debt by Randal and his Wife Executrix of Themil. 
1 7horpe againſt Higgens, on a Bond made to the Teftator 
the Defendant pleaded that the Teſtator in vita ſua in cu- 
ria de banco hic recuperavit debitum predictum, ac 60 5. pro 
. damnis, (without alledging any Execution,) quod quidem 
| recordum recuperationis, was removed, extra bancum per 
br. de Errore coram Rege, & ibidem remanct minime re- 
Dod pl 36 Prſarum ſeu adnullatum, and thereupon it was demurred, 
2 And it was objected, That if a Man recovers Debt on a 
3 Bond, or Rent on a Leaſe for Years, it is at the Plaintiff's 
Election to ſue Execution on that Judgment, or to haves 
new Action; and that for divers Reaſons. 1 By the Judg- 
ment, the Deed or Rent is not changed, but continues 2 
Deed and a Rent notwithſtanding the Judgment; as if a 
95 * 604. Man be indebred in (5 Arrearages on Accompt, and takes a 
11 H. 4. 70. b. Bond for the Payment of them, yet he may have an Action 
Firz. Bar 185. on the one or the other, as it is agreed in 11 H. 4. and 
. b. Mich. 2 Fac. Rot. 3272. in this Court in Debt by Richard 
3 . (c) Branthwait againſt Sir William Cornæwalleys the younger 
0 Cr. Car. 85, on a Bond for Payment of Money, the Defendant pleaded 
= 3 b. in Bar, 9 Querens 700 diem ſolutionis pecuniæ, and be- 
Lir. 2 5 fore the Purchaſe of the Writ did accept of a Statute-Staple 
Inſt. 212. b. for the ſame Debt, and in full Satisfaction of the Bond on 
1 is. which the Plaintiff demurr d: And it was adjudged for the 

* . 0 


Plaintiff. For although he had taken a Statute for the ſame 
Debt, which is a Matter of Record, and of a higher Nature 
than the Bond is, yet the Bond did remain in Force; 
jt was in the Plaintiff's Election to take his Action or Re- 
medy on the one or the other. 2. It was objected, 
That it would be againſt Reaſon to compel the 
Plaintiff to ſue Execution on the firft Judgment, for 
perhaps the Plaintiff knows that the firſt Judgment is 
Wy | erro- 


L 


Pixr VII. HIS ENU Caſe. : * 
ertonebus, or that he has recovered by falſe Oath, it which 
Caſethe Judgm. is reverſable by Error, or Attaint, and there- 


fore if he ſhould ſue Execut. it would be in vain ; for he ought | 


to reſtore (when the Judgm. is reverſed) all that which he 
has received. 3. It was objeRed, if in Debt on a Bond the 


Def. denies his Need, and it be found his Deed, in that Caſe (s) Co. Lit. 
the (a) Deed ſhall be delivered to the Pl. and the Reaſon is, to 231; bp. 
the End that he may have a new Action if he will; but if it 4 +0 b, 
be found not his Deed, the Deed ought always to remain in 1 Sid. f 31,170, | 


Court, till the Pl. has reverſed the Ju gm. Vide 9 E. 4. 50. 4. 5. (5) 2 Rol. Rep. 


everally, and the Obli- _ 193: 


f two be bound in a r and 


Record, which is 


ind has Judgm. fo long as this (i) udgm. doth remain in 1012 


Annuity of Inheritance) but a Sv. fa. on that Judgment; be- (g 11 Co.69.a. 
uſe the Matter of the Speciality or Preſcription, is by the big 


« Bar in another Action on the 


for the County Court is not of Record, and therefore 
1s not changed into any Thing of a higher Nature; 
but 


rior Nature, is by 50 udgm. of Law changed into a Matter of 13 H. 4. 1. a. 


+ 14. a. b. 


Car. 415. 


Co 40. a. 
& 2 8. 


ame Forgery. But if 00 4 

() Recovery be in Debt on a Bond in the 8 by Ju- Nr. 
lie there notwithſtanding ſuch Judgment, the Plaintiff (t) Poct. pl. 67. 
— have an Action of Debt on the Bond in a Court of Re- (0 


Lit. 145. 


Dod. pl. 67. 


45 


8. Br. 
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| H1cGENs's Caſe. Parr V. 
but ſo long as ſuch Judm. remains in Force the Pl. ſhall not have 
: another Action by Juſticies in the ſame Court for the infinite 

Vexation of the Party, as bath been ſaid. And as to the ſaid 
(a) Ant. 4. b. Caſe of (a)Brauthw.it was agreed to be good Law; for a Stat 
1Rol-479, 471. (þ)Staple, or Bond in the Nat. thereof, is but a Bond recorded 
8 gs and one Bond, beit of Record, or not of Rec. (c) cannot merge 
b) Bridgi.123 another. Alſo a Bond, and Bond in the Nature of a Statute 
Cann. 79-b. Staple are two diſtin Liens, made by Aſſent of the Parties 
ol. __ — Proceſs of Law, whereof the one hath no Dependen- 
Der. 64 cy on the other. But in an Action 9 on a Bond, the 
Obligar.23. Suit is grounded on the Bond, as a Building upon a Foun- 
kN dation; and the Pl. hath Judgm. to recover the Debt due by 
Cr Car.$5,86. the Bond; fo that by judicial Proceeding, and Act in Lay, 
- 7 the Debt due by the Bond is transformed and metamorpho- 
E. = 09, 49 ſed into a Matter of Record: and Judgm. in a Court of Re- 
650. S5 16, cord is of an higher Nature than a Stat. Staple, Stat. Mer- 


881 Mo. 872. chant, or any Recognizance acknowledged by Aſſent of the 
IM 


od Ne 221. Parties, without judicial Proceedings. And as to the. Obje 


4 Co. 59. b. 60. a. J 
Co. 26. bv. erroneous; to that it was anſwered, that that was the ?, 


Fault, and altho it be erroneous, yet ſo long as it remains in 
Force, it ought to be executed; and when it is reverſed, 
then the Obligee is reſtored to his new Action on the Bond. 
And it is true, that in old Books, after Judgm. given in an 
Action of Debt on a Bond, the Bond ſhall be damned, be- 
cauſe the Duty was changed into another Nature, and that 
was the true Reaſon of the old Books, and not the Reaſon 
which Brook ſuppoſes in Abridging the Caſe of 11 H.. fait 
19. that otherwiſe the Qbligee might again recover there- 
upon. And therewith agree 9.E. 4. 51..4. 7 H. 4. 39.6. 111. 

4.73. J. 45 E. 3.11, Cc. And the Court had Confideration 
of the Book in 17 E. 3. 24. where Ed. Devon brought an A. 
ction of Debt on a Bond of 20 l. againſt Richard Set, 
who pleaded, that before the Mayor and Bailiffs of Newcaſi 
upon Tine, the Plaintiff by Plaint on the ſame Bond, re. 
covered and had Execution; and there becauſe the Defen- 
dant did procure the Bond to be damned, the Plaintiff bad 
Judgment to recover again, notwithſtanding the former Judg 
ment and Execution, And there Shard ſaid to the Deſen 
dant, ſee now the Deed be damned. But the Court faid, 
that that Judgment was given becauſe it was the Defer 
dant's Folly, that the Need was not damned on the forme! 
Ju ment. For in the Time of E. 3. R. 2. and H. 4. It ws 

eld, That when a Man did recover on a Bond, that the 
Deed ſas hath been ſaid) ſhould be damned. Wherein the Cor 
tent and Quietneſs of Men in old Times ought to be obſe 
that when Judgm. was given againſt them - Courſe of * 
Ss 


1 


ction which was made, that perhaps the Recovery i; ' 
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they were fatisfied therewith without prying with Eagles 
Eyes into Matters of Form, or the Manner of Proceeding, or 
the Trial, 2 Inſufficiency of the Pleading, c. to the In- 
tent to find Error to force the Party to a new Suit, and him- 
ſelf to a new Charge and Vexation. But ſince Men became 
mote contentious, and not fatisfied with any Trial or Judg- 
ment, but Writs of Error and Attaints (which in old Times 
were rare, and rn Writs of Error) were ſo frequent, 
as of more late Time they were, the Judges thought it dan- 
gerous to cancel the either where the Plaintiff reco- 
vered, or where he was barred-by Judgment,: for in both 
Caſes the Judgment might be reverſed by Error or Attaint, 
and therefore the Reaſon and Cauſe of the ſaid Judgment 
in 17 E. 3. is now changed, and there is not any Queſtion i7E3 24. 
but Judgment and Execution upon a Bond, is a good Bar in Antes 45. b. 
a new Action thereupon; and therefore the ſaid Book of 
17 E. z. is not to be urged againſt this Judgment. Alſo the Antea 7. 2. 
Court ſaid, that if a Man brings an Action of Debt on a 
Bond, and is barred by Judgment, ſo long as the Judgment 
ſtands in Force, he cannot have a new Action: Pari ra- 
tine when he hath Judgment in an Action on the ſame Bond 
ſo long as the Judgment ſtands in Force, he ſhall not have a 
new Action. And as to the Caſe which has been object- 
ed, that where two are bound jointly and ſeverally, and 
the Obligee has Judgment againſt one of them, that yet £4006 
he may ſue the other, it was well agreed. For againſt him Cr. Jac. 338. 
the Nature of the Bond is not changed, for notwithſtand- Godb. 257. 
ing the Judgment, he may plead that it is not his Deed. Ad cl e 
And afterwards in the Caſe at Bar, Judgment was given a- © ' © 
gainſt the Plaintiff, and the Doubt in 9 E. 4. 50. B. 51. 4. 
——— * Matter is very well debated on both Sides, well 
y 8 | 


1 
| 
| 
1 


Mb. 3 Jac. 
1 the Common Pleas. 


_— — 


Dow ATE Caſe. 


Cr. ſac. 54. TY Debt by Richardſon againſt Dotudale, Executor of 
Laute, the Defendant pleaded, fully adminiſtered, and 
the Plaintiff ſaid, that he had Aſſets at Exceſter, and the 
| Jury found that the Teſtator died infra regnum Hiberniæ, 
;  (ofGblazgo; that the Defendant after the Teſtators Death, divers 

af theTeſtator's Goods within theRealm of (a) Ireland took 
and adminiſtered, to the Value of the Debt, and that the 
Def. Nulla alia ſive plura bona que ſuer præd teſtatoris, 

puſt mortem teſtatoris infra reghum Anglie _ admi- 
niſtravit, Et ſi, Sc. And it was objefted by the Defend. 
Counſel, that it hath been a Queſtion in old Books, whether 
the jury can find tranſitory 9 in a foreign County, and 

6) Cr.E1.342. in Ma. Br. Att. (v) 104. it is held that theJury of one Coun- 

N.C.451. ty are not (c) compellable to find tranſitory Things in another 
(c) Kelw.51.2. County, but at their Pleaſure z and it was ſaid, as a Jury of 
| one County cannot find a Thing which is local in another 
County, 2 a Jury cannot find any Thing although it be 
tranſitory, done in another Realm; for by Preſumption of 
Law they can in neither Caſe take Conuſance of the Thing, 
As in 10 El. Dyer 271. (a) In Debt brought in Zondon 2. 
gainſt one as Son and Heir on a Bond made by his Father, 
who pleaded nothing by Deſcent at the Time of the Writ - 
)Dy.271,272. urchaſed, nor ever after, c. and the Plaintiff avetr'd Af 
Pals. 366. ” ſets by Deſcent in London, in Parochia & Ward' predif 

Poltea 47.2. and gave in Evidence Aſſets in Cornwal, and whether that 
_ were good Evidence, or whether the J ury might find it or 

not was the Queſtion; and there it ſcems it was not 
2 Evidence; nor could the Jury find this local Matter in 4 
RY | — County. And 4) E.-3.2. 21 E 4. 10. 4. 22 and 36) 
10 H. J. 22. 4. b. 11 H. J. 16. 4. l. ind many other Booksare, 
that a Thing merely done beyond Sea, ſhall not ho tried here 
But after many Arguments and good Confideration it ow 

| LET 0 8 % > ab 
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ſolvedʒ that Judgment ſhould be given for the Pl. And in this N 
Caſe theſe Points were reſolved for good Law. Firſt, when 1 Bulſt. 136, 
the Place is material, as when it is made Parcel of the Iſſue, Hob. 170. 
there theJury cannot find the Point in Iſſue in any other Place, 

for by ſpecial Pleading, the Point in Iſſue is reſtrained to a cert. 

Place. 2. There is a Difference when the Place is named but | 
for Conformity and Neceſſity; and when (as it hath been ſaid Pyerzo. pl. acc. 
jt is Parcel of the Iflue, as in the Caſe which hath been put Hurt. 8. 

in 10 Hlis. in Debt againſt the Heir, he pleadeth nothing by FA 2 
Deſcent generally, in that Caſe the Plaintiff could not re- Cr. fac py 
ply-in ſo general a Manner, for then no 'Trial-could be had Coir 282.b, 
thereof, but in ſuch Caſe, for Conformity and Neceſſity of Hardr. 61, 
Trial, he — 2 to name a certain Place, as there he did, within 

a Pariſh and Ward within London. But God forbid, but that 

the Jury may find Aſſets by Diſcent, in any other Coun 


f within England; for the Law is, that the Pl. in ſuch Caſe 2 Rol. 689. 
ſhall have in Execution all the Lands which the Heir has, 

j and perhaps he has Lands indivers Counties, and therefore al- 

tho one Place be named for Neceſſity, yet the Jury may find 

g all that which by Law ſhall be chargeable in ſuch Caſe, in ©, .. TY 
K what Town or County ſoever it lies, and ſo was the principal 

4 Caſe reſolved afterwards in 10 Elis. altho it be not there ſo 

5 re and therewith in Effect agrees 10 H. 6. 13. B. ad- 

& Iged, and therefore the ſaid Conceit of Brook 2. Ma. At- | 
4 tam 104. was utterly denied 2 totam Cur, for they are Cr, El. 244. b. 
os bound under Pain of Attaint, to find Aſſets in any County what- 

d ſoever. For, (as it hath been ſaid) it may be that theEx'or has 

5 Goods of the Teſtator in divers ſeveral Counties, and which 

99 in none of the ſaid Counties by it ſelf is ſufficient. So if a B. N. C. 451. 
af Man has 20 Acres of Land in Tail in the County of N and Moor 47, 205. 
on 20 Acres of equal Value in Fee-fimple in 20 ſeveral Coun- 

he ties, and makes a Feoffment in Fee of the Land in Tail 

of with Warranty and dies, the Iſſue in Tail brings a Forme- 

” don for the Land in N. in this Caſe the Feoffee can alledge 

4-4 Alets but in one County only; but the Jury are bound on 

er, manifeſt Proof upon Pain of Attaint, to find the Aſſets in all 

it dhe ſeveral Counties in which the Feoffor had Lands in 

Af An pry On every general Iſſue the Jury ought to 8 
ick find all Things in any other County, which are mate- Calvin's S 
hat tal in Law for the Matter in Queſtion, as Warranty and = Sid. 118. 

t ot Aﬀlets in another County: So where Lands are ie 

ood fur Lands in another County, and the like. 4. When 

ns Wh Bar is pleaded in a real or perſonal Action, as a 

6. Releaſe, Cc. in a foreign County, there the Jury that 

arc, Wl © it ſhall affefs Damages for the Profits. of the 

Cre. s in another County, and ſo by a Mean ſhall 

sre- Wa "quire of Things local in another County, which originally | 
ved, bey cannot do, quis multa conceduniur per obliquum, Cr. El. $42. 


yo 


| ter of the Bar on 


finding that they are beyond Sea is ſurpluſage. For, if the 


Debts; for otherwiſe there would be a great Defect in the 


Salben ſor For. Of Some in France, or not, is merely and whol) 


reſcue 31. 


> | 10H.7.22.2b. And thereupon the Books were cited in 10 H. J. 22. 4. . 


Owen 6. 
| — 178. 

9 41 3. 
Geek! 76. 
1 Mod, Rep 37. 
Co. Lit 261. b. 
7 Co. 26, 05 
Calvin's Caſe. 
1 Sand: 247. 
16 17 Car. 2. c. &. 


was reſolved, That in the Caſe of Felony 
2 the Com. Law in the ſame Place where the Offence 
was, ſhall not be 


World, they ſhall be charged in Reſpect of them. For many 
Merchants and other Men, who have Stocks and Goods to a 


{ Melcomb, for 3 Intendment they may have beſt 
of t 


|  Dowparzs ue. Parry] 
gue nom conceduntur de directo. And when they try the Mat- 
and pregnant Evidence they ought to 
find all Dependants thereupon, as 3 And by 
theſe Differences you will better your Books, 
— — — 7 . 18 E. z. 38. 
21 E. 3. 11. 14 /. P. 16. 3. .A. S. 4. 5 AfP.7. 21 b.. 
29 a2. 5. 44 E. 3.6.6. 14 H. 4-35. Hz. 2. 10 H. 6. 1; 
21 H. 6. 51.33 H. 6. 37 H. 6.2.7 E. 4. 4. 18 E. 4. 1. 22 F.. 
19. 13 H. J. 17. Br. Iſſue 82. 2 Mar. Br. Ataint 104, and 
the Jure in Dyer 10 Els. 271, 22. well reſolved. But it 
the Trial ſhall be 


in any other Place ; For in 
Criminal Cauſes the Rule holds Ci quis delinguit, ibi pu- 
nietur. Laſtly it was reſolved, That the Jurors have found 
the Subſtance of the Iſſue, that is to ſay, Aſſets; and the 


Executors have Goods of the Teſtators in any Part of. the 


eat Value beyond Sea, are indebted here in England, And 
od forbid, that thoſe Goods ſhould not be liable to their 


Law. Jide M. 30 & 31 Zliz. in an Action on the Caſe an 
ne (which Action was grounded on an Inſtrument cal- 
a Policy, commonly made between Merchants for Aſſu- 
rance of their Goods) the Pl. declared, that the Def. at Lin 
Aon did aſſume, that ſuch a Ship ſhould fail from Melcomb 
Regis in the County of D. to Abvile in Fraxce ſafely with: 
out Violence, Sc. And the Pl. declared, that the faid Ship 
in ſailing towards Abvile, ſc. in the River of Sogme in the 
Realm of France, was arreſted by the King of France, &c. 
and the Parties came to iflue, whether the ſaid Ship was ſo 
arreſted or not; And this Iſſue was tried by N prius be- 
fore May Ch. Juſt. in London, and found for the Pl. And it 
was moved in Arreſt of Judgm. that this Iſſue, ariſing mere- 
ly from a Place which is out of the Realm, could not be tried: 
For whether the Ship was arreſted in the Kiter 


out of the Realm, and therefore it could not be tried; 


11 H. 3. 16. 4.4.21 EAA. 10.4. 4) E. 3.2.12 H.4. 16. 13 E.. 
Mortdanceſt. 47. 12 H. 3. ib. p. ult. 29 Af. P. 11. And if it 
could be tried, it was ſaid, That the Jury ſhould come from 


Knowledge Arreſt. And it was anſwered and reo 
ved, That this Iflue ſhould be tried where the Action v4 
brought; and it was That where as well the Contra 
as the Performance of it is wholly made, or to be done be- 
youd Sea, and it ſo appears there, it is not triable in our Lief 


bu 


par VI. _ Dowvpart's Caſe. 2s 
but here the Promiſe was made here in which is Co. Lit. 261. b. 
the Ground and Foundation of the Action: And therefore Yelv. 22. 
there in this Caſe of Neceſſity it ſhall be tried, or otherwiſe 

+ ſhould-not be tried at all. And the Arreſt which is in 

fue is not the Ground of the Action, but the A umpſit, 

ind the Arreſt is the Breach of the Aſſumgſit; and there- 

fore in this Caſe of Neceſſity it ſhall be tried where the A 

im, which is the Ground and original Cauſe of the Ac- 

ton, was made. And the Record of a Caſe in an Action 

of Debt of 500). between Hugh Gynn Plaintiff, and Huan- Godb. 204. 
liſt Conſtantine Defendant, Paſeh. 28 Elis. was ſhewed : Leon. 22. 
the Court; which was, That Conſtantine by Indenture of . bad, 
Charter- made at Thetford in Norfolk, did covenant Co. Lic. 261.b. 
with Hugh Gyn, that ſuch a Ship ſhould fail from Zlackney 

; Norfolk to Mutirel in Spain, and ſhould there ſtay for a 
ertain Time, and bound imſelf in 500 1, to perform it. In 
hich the Iſſue was, whether the Ship did ſtay at Murtrel 
ſoteſaid for a certain Time; which Iflue was tried for the 
Plaintiff by a Jury de vicineto de T hetford, where the Char- 
r-party was made; and after long Deliberation, J | 
2s given in the King's Bench for the Plaintiff. Note Rea- : 

er, this Point hath been twice adjudged. Vide ) H. 6. 14. Lit. 26. b. 
Pure Impedit. Vide 5 R. 2. Trial 54. 


1 Brownl, 22. 
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Mich. 3 Jacobi, 
In the King's Bench. 


Boswer's Caſe. 


Co. Ene. 264. 


* 7 ohn Lancaſtre, and counted, That Henry Earl of $, 

| Sid. 04. I were, a wry Bart of Sojes 
8 lenk. Cett 81. was ſeiſed in Fee of the Manor of Vymbiſb, to which 
| 4 faid Church was 2 who preſented hn Lancafire 
| one. of the Defendants, who was admitted, inſtituted and 
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ſon to Edward Hamond in Fee, who granted the next A jj. 
voidance to Anthony Lowe the Plaintiff, and afterwards the 14 
ſaid John Lancaſtre reſigned to the ſaid Richard Biſhop 
London the other of the Defendants, whereby the Church — 
became void by the ſaid Reſignation, and fo it did bela y1. 
to the Plaintiff to preſent, the Defendant did diſtur | 
3 Bulſt. 174. him, The Biſhop pleaded, Quoa 1 nihil habet, nec li f 
bere clamat in Eccleſia prædict niſi admiſſionem, inſti nd 
onem & deſtitutionem per „Sc. & petit juliciun wo 
j abſque ſpeciali impedimento, c. John Lancaſire the oth 


12 174. declared. As to the Plea of the Ordinary, the Plaintiff prij 
pl. 1 K . 5 ed a Writ to the Biſhop againſt him, & conceditur, ſed a 
33. * ſet erecutio quouſque the Plea between the Plaintiff a 
the other Defendant be determined. As to the Plea « 
Lancaſtre, the Plaintiff did maintain that the Church 
void modo & forma, &c. on which they were at Iflue, aud 
Cr. Jac Nui prius it was found for the Pl. And farther the qu) di 
| Mr: 95 enquire of the three ordinary Points, 1. Si Zecleſis Fen! 


pur VI. Boswer's Caſe. 
8 ff fio, ex cujus Preſentatione. 2. The yearly Value of the C lac. o: 
ary 3. $1 tompus N tranſierit after A Avoidance. 572 i 8 44 


49 


As to the firſt, they that the Church was full of La. 
rence Boſawel, ex gra ſentatione Dominæ Elis. Regina Ang Co. Lit zaub- 
e brevi de Quare Impedit. As to the ſecond, that the 
Church was of the yearly Value of 80 /. As to the third, that 
the Action was brought within ſix Months after the Avoid- 
ance; on which Verdict judgment was given in this Man- 
ner. Leo conſideratum eft, quod pred” Aut bhontus recuperet 
verſus pre fas. Fohannem Lancaſtre preſentationem ſuam ad 
Ecchſiam prædict que modo plena exiſtit de prefato Lau- 
rentio Boſwell, ex pr eſentatione dict nuper Regine Flis. 
ſendente pred” breve de Quare Impedit inter ipſum Antho- 
nium & prefat. Fohan', & damna ſua ad valorem Eccleſie 
fred per dimid anni, que in ſe attingunt ad 40 l. per jura- 
ur pred” in forma pred” afſef. & habeat breve pref. Epiß 
copo London illius Ordinar, quod non obſftante reclamat' ſua, 
aut reclamat” Pr £4" Fob & Laur, ſeu eorum alterius (licet 2 Rol. 99, 
idem Laufentius ad Eccleſiam pred” pendente breve præ- | 
if aamiſſus, inſtitutus, & in eadem inductus exiſtat) 
 enndens Laurentium ab Eccleſia pr edift removeat, ac ad 
Eclefſiam illam ad fre ſentation” ius Anthonit idon” perſo- 
nam admttat: Et pred” Fohan' in miſericordia. And on this C. e 
jugm. a Writ of Error was brought, and divers Errors aſſi gn d. | 
And now this Term after many Arguments at theBarandBench 
theſe Points were reſolved per totam Cur'. 1. That at the Com. 
Law before the Stat of Weſt. 2. cap. 5. If one com. Perſon hack 
preſented to a Church which did belong to another common 
Perſon, and his Clerk had been admitted and inſtituted, (in 
which Caſe, in the Caſe of a com. Perſon, the Church was full) 
2 thereby the rightful Patron was out of Poſſeſſ. and the CY Lr 3446. 
ſurper had gained the Inheritance of the Advowſ. by Wrong, 
and the lawful Patron had loft the Preſentment hac vice for e- © 
der. For he had no other Remedy but a Writ of Right of Ad- 
rowſon, in which the Inheritance of the Advowſon fhould be 
tecovered, but the Incumbent ſhould not be removed. And that > Rol 53, 
5 the Reaſon why full or not full ſhall be tried by the Biſhop, * 4. +99. 
uſe the Church is full by Inftitut. which i- a fpiritual Act; 
For if it ſhould not be full till Induction, then full or not full 
ould be tried by the Verdict of 12 Men according to the Com. 
Law: For Induction is a Thing notorious, and ſhall not be tric d 
by the Biſhop, Vide 22 H. 6. 2), c. And yet in ſome Caſc a Ju. 
ty ſhall inquire of the Plenarty, as in this Caſe, and in al 
Suare Impedits, one of the 3 Points inquirable is, it the 
Church be full, or not. And at the Common Law as we! 
infants as Feme-coverts, — pas; 00 their Writs of 115,» .. 
| IS i 4 7. Might © 
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 elaſt, 359. Right in the ſame Caſe, and there were two Reaſon 
at the Common Law in the ſaid Caſe. 1. That he 

who came in by Admiſſion and Inſtitution, came in by a ju 

dicial AR, and the Law nes that the Biſhop, who hy 

the Cure of the Souls of all within his Dioceſe, for which he 

Mall anſwer at his fearful and final Account (in Refpe& of 

whichahe ought to keep and defend them againſt all Here- 

ticks and Schiſmaticks, and other Miniſters of the Devil) 

will not do or aſſent to any Wrong to be done to their 

Patronages, which is of their earthly Poſſeſſion; but if the 

Church be litigious, thet he will inform himſelf of theTruth 

de Fure Patronatus, and ſo do Right. 2. Another Reaſon 

was, that by the Com. Law, in every Pariſh there ought to 

be idonea perſona: For ſo it appears by the Words of the 

Quare Impedit, Quoa permittat preſentare idoneam ferſy 

Co, Lit. 13. b. m, Cc. which Epithet Iaones includes Ability in Leam 
ing and Dactrine, Honeſty in Converſation, and Diligence 

in his Function, and all that to inſtruct the People of God in 

true Religion and good Converſat. and , Contention; 

and to the Intent that he who has ſo — a Charge might 

effectually and peaceably attend his Charge, the Com. Lay 

did provide, that after Inſtitution he ſhould not be ſubjef 

to Actions; and ſo neglect his Duty, in loſing his Time in 

' Suits and Troubles in Law; and that was the Reaſon of 
n the Com. Law, That after Inſtitution into the Church at the 
(2) Ant. 30: 3- Preſentation of another, altho he had no Right, that the 
Cr.Jac. 54,123, Incumbent ſhould not be removed at the Suit of any Com- 
197. r mon Perſon: but to recover his Right, he might have a Mit 
Hob. 242. 3" of Right of Advowſon, by which the Incumbent ſhould nt 
Owen 7, . be removed. And it is to be obſerved in theſe Caſes, fora. 
4 Ty" 118. much as the final Intent of the Law was to have idonenn 
| TMod.Rep.217. ferſonam ; and that no Profit might by any Means ariſe t 
(5) Cr.Jac.385. the Patron (for that would be deteſtable Simony) the Com. 
n 2. Law did prefer the Service of God to be celebrated, and 
aol. 365. the People of God inftrulted per idoneam perſamam ue 
4 Baller. go. and Quietneſs before any Right of any other common fer. 
ir, Rep. 354 ſon, and without any Regard to Infancy, Coverture, or any 
nee? * ſuch like Diſability of the Patron. But at the Com. Law, i 
Co. Lir. 41. b. one had (4) uſurped on the King, and his Preſentee had been 
90 b. 118. a. admitted, inſtituted and inducted, (for without Induction the 
N 5 oY Church is not full againſt the King) yet the King at the 
79, 2 Inſt. 273, Common Law might have a Quare (5 dit, and there 
360, Godb.297, by remove the Incumbent; for no Act of the Biſhop or + 
0d. 521.4. ny other could bar the King of his Right; & (c) null 
1Rol.Rep, 165. rempus occurrit Regi. But in ſuch Caſe, altho' it concern' 
Palm. 366.357. the King, if the Preſentee of another be admitted, inſt! 
zRal.Rep.422. [ited and inducted, the King could not preſent till he had 


removed the Uſurper's Incumbent by Cnuare N 


na 
Rig 
' as 
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and that was (as hath been ſaid) to avoid Contention in the 

Church; ſo that he who is in in ſuch Manner, ſhall not be re- 

moved, but by Proceſs and Courſe of Law, altho' it were in | 

the King's Caſe. But if a Biſhop (4) collates without Ti- ( 2 1,6 , 

tle to a Church preſentable, and his Clerk is induQed, yet  Rol. 30 

that ſhould not put the rightful Patron out of Poſſeſſion; for Hob. 242. 302. 

that is but a Proviſion for the Celebration of Divine Service, A 

in the mean Time till the Patron preſents, and that belongs 3 

to his Office, and therefore ſhall not put the Patron to a 

Quare Impedit in ſuch Caſe, but his Freſentee ought to be 

received without any Proceſs of Law; and therefore in ſuch 

Caſe no Plenarty by Collation can be pleaded againſt the Pa- 

tron; for no Plenarty is available in Law; againſt him who 

has Title to preſent, but only Plenarty by Preſentation. And 

therewith agree the Words of the Stat. of (5) Veſtm. 2. c. 5. (4) Ant. zo. 

Cum aliquis, &c. pre ſentaverit ad aliquam Eccleſ. But Ple- 
my by (c) Collation at the Com. Law, did put him who had (c) Antea 30.4. 

ight to collate to his Writ of Right at the Com. Law. For 2 Rol. 350. 

Pl by Preſentation did put him who ought to pre- 

ſent out of Poſſeſſ. at the Com. Law, Parti ratione & jure, 


"Plenarty by Collation put him who ought to collate out 


of Poſſeſſion. For (4) eadem lex eſt uli eadem eft ratio. And (4) cb. 
that appears by the Judgment in 17 E. 3. 64.6. in the Dean Calvin Cate. 
of Lincoln's Cale. But forafmuch as Biſhops would admit Co. Lit. 10 2. 
and inſtitute Prefentees, without informing themſelves, (as age” ey 
— — to do) of the Right of him who preſented, ma- 

ny Patrons loſt their Preſentment without any Regard to In- 

fancy, Coverture, Sc. For that Reaſon the ſaid Act of 

(s) Heſim. a. cap. 5. was made, and that recites. Cum aliquis (e) Anſt, 353 
jus preſentandi non habens preſentaverit ad aliquam Eccle- 355-8. 
ſiam, cujus preſentatus ſit aumiſſus, (id eſt inſtitutus) ipſe 

qut eft verus Patronus ' fer nullum aliud breve recuperare 

Potnit aduocationem ſuam quam per breve de recto. By which 

Ad (F) three Points amongſt others were provided. 1. If an T B. tit. 
Uſurpation be made on an — or Feme- covert, who has gie 46 = 1 | 
an Advowſon by Deſcent, the Infant after his full Age, and 3.31. Hob. 38. 
the Wife after the Death of her Husband, ſhall have the ſame 13 | 
Addion by Quare Impedit, or Aſiſe of Darrein preſentment 1 jones 43. 

as her late Anceſtor might have had. So if Tenant in Dow- Cart. 34, 35; 
er, or Tenant by the Courteſy, or Tenant for Life, or in 


Tail, ſuffers an Uſurpat. he in Rev'n who claims it by De- 


cent, ſhall have the ſame Remedy. So the ſame Law ofan U- 


ſurpat. in the Time of the (g/ Vacancy of the Biſhoprick, Arch- (£ Hob. 240. 
dexconry, Rectory, Ec. but in all theſe Caſes the Uſurper has Cf 853. 
8 the Inheritance by Wrong, and the Stat. will not reveſt Cat. — 1 r 

the Right, but only give a poſſeflory Action to remove the In- 


cumbent; where by the Com. Law l e 


but by Writ of Right, in which they ſhould recover their in- 
tance, but not their Preſentment. 16 E. 3. Quare 
Ss — 


| CON BoswWELsS Caſe. Parr VI. 

(s)Hob240,241 Tmpedit (a) 65. Adams's Caſe. D. was ſeiſed of a Manor to 
ones 46,48. which an Advowſon was appendant, and died; the Manor to 
EB . . to which, £.deſcended to an Infant, the Church became void 
» inf}. 358, and Adam uſurped during the Infancy of E. E. at full Age in- 
feoffed F. of the Manor, and. afterwards the Ch. became void, 
and F. preſented, and the Aſſignee of Adam brought a Quare 

t by 


Nr eo 


Tmpeait, and it was adjudged, that by the Uſurpat. the Infant 
was out of Poſſeſſ. of the Advowlſon ſo that by his Feoffm. 
of the Manor at his full Age, nothing in the A dvow ſon paſs'd 


to the Feoffee, becauſe the Feoffor had but a Right, and the B. 

U ſurpation was voidable by Action, which could not be tranſ- Ml to 

ferred to a Stranger. And it ſeems alſo by the Book that E. 0 

was likewiſe without Remedy in ſuch Caſe. But it is agreed Ml ha 

(b) 2 Inſt. 356. Per totam Curiam in 50 F. 3. 14 J. (Y) That if Ten't forYears be 
| bor Guardian, brings a Quare Impedit, altho the Def. has a Ml thi 
Writ to the Biſhop againſt the Termor or Guardian, and his Pre 

Preſenteg be admitted, inſtituted and inducted, yet the Tenant WM thi 

of the Freehold is not thereby put out of Poſſeſſ. Note a good f 
Difference betwixt him who uſurps by Wrong, as in 16 E.3. . 

aforeſaid, and him who has no K ght, and yet his Preſentee Ml bf 

comes in by Courſe of Law: Et nota, that the Words of the con 

Stat. are general, us praſentandi non habens. The ſecond MW tha 

Thing which is enacted by the ſaid Act is, that Plenarty is no ſent 

Ulea inan Aſſize of Darrein Preſentment, or Quare Impedit; Lt 

2 F for the Words of the Stat, are Dummodo breve infra Tempus WC 
ce) 2 laſt. 356. ſemeſtre impetretur, quanquam infra tempus ſemeſire pre- lim 


ſentation" ſuam recuperare uon polſit. The 3 Thing is, dece- WM" tt 
rero in brevibus ultimæ preſentation' & quare impedit adju- ¶ Biſt 
dicentur Dampna, vis. ſi tempus ſemeſtre tranſierit per im Wu 
pedimentum alicujus, ita gd* Epiſcop Eccleſiam conferat, & 
verus patronus ea vice preſentation ſuam amittat, adjudicen 
damna ad valor Eccl de duo annis : Er fi tempus ſemeſire 
non tranſierit, ſed diſrationetur preſent” infra tempus pred, 
tun adjuaicentur damna' ad valorem Medietatis Eocleſ. per 
('s bf, __ unum anuumn, Cc. If an (4) Infant, or a Feme covert hath 
Dyer 269 plas an Advowſon by Purchaſe, they are not within the ſaid firlt 
d laſt. 358. Purview of the ſaid Act; but they are within the ſaid ſecond 
Branch, if they purſue their Remedy within the 6 Months, 

by Quare Jmgedit, or A ſſize of Darrein preſentment, 80 
an Ad vou ſon h ich they have by Deſcent, they may by the 
ſecond Purview have a Quare Impedit, or Aſſize of Darren 
pre ſentm. within the 6 Months; but if they ſurceaſe that I ime 

then the Infant, aſtguam heres ad ætatein pervenerit, 

have alſo his Remedy, the ſame Law of a F̃eme covert aftet 
\ x Toft the Death of herHusb. See Braf7. lil. 4. fol. 244. 1 E. 2.8 
*. ie re Impedit 43. 20. Common 22-444. 3. 18. 34H. f. 2 8. 3514 
771 jones 49. 63. And nate, (e if Ten'tin Tail ſuffers an Uſurpat. and dies 
1a 74. the f) Iſſue in Tail is remedied by the Equity of the fil 
ne 07% 1 Branch; which Eſtate · tall was created at the ſame Parliam 
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For, after the Stat. the Iſſue in Tail cannot have à Writ of .. 
( 1 7 of Advowſon, and therefore ſhall be aided by the OR 
d firit Branch, as it is held in 43 E. 3. 24. and 25. Vide 46 "OE 

47 8 E. 2. Quare Imp; 167. 34H. 6. 28. Alſo it was re- 
ſolved, that in a Quare Imp. or Aſſize of Darrein preſentm. | 
at the Com. Law, the ſaid 3 Points (Y) were not inquirable (4) 16C6.i18.by 
er officio (as appears by Sract. lib. 4. tract. 2. c.6.& 5. fol. Per 135-pl-1hs 
246.) who wrote in the Time of H. 3. before the ſaid Act 1 Keb. 8 

Weſt. 2. but now they are inquirable by Force of the 3d Co. Lit. 344. b 
Branch of the ſame Act. For inaſmuch as the Pl. is thereby 
to recover the Value of the Church for 2 Years, if he can- 
not recover his Preſentment and the Value of the Church by 
half a Year, it is needful for the Court to inquire, if the Ch. 
be full, or void. 2. If full, of whoſe Preſentment it is full, to 
the Intent it may appear to the Court, if he may recover the 
Preſentment or not; and laſtly, the Inquiry of the Value of 
the Church is needful, foraſmuch as according to that he 
ſhall recover Damages. Vide 8 Ez. 5. 27 E. 3, Damages tod. 
43 E;. 11. 11 H.4.80. 3 Elis.Dier 194. And at the Com. Law 
before that Stat. in a Quare Impelit the Patron did not re- 1 
cover any (c) Damages; for the Law doth ſo abhor Simony, ( ColLir-15.b, 
that it gives the Patron no Recompence either for his Pre- 4 3nft.155. 
ſentment; or for any Diſturbance thereof. But at the Com: 5 Co. 59: a. 
Law a Puare Impedit lies, when the Biſhop for any Colour r. EI. 16% 
or Cauſe, will not admit his Clerk, or when any other diſturbs 
him, ſo that hecan not r his Clerk, then before the Ch. 
s full, he may have a Suare Impedit, and have a Writ to the 
Biſhop, but recover no om Note Reader, it was 
adjudged, Paſch. 32 El. in a Writ of Error in the K's Bench 
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68 erween (4) Burkberd and the Queen on a Judgm. given in (4) Leon. 149. 
ens 7 Impedit in the Com. Pleas againſt him for the Ch. Cr. El. 163. 
fire ef Rertingaen, in the County of Eſſer, That the Q. ſhould 

, Mt recover (e) Dam in a Quare Impedit, and the Rea- (e) Dyer 236. 
per n and Cauſe thereof was ſhewed by May Ch. Juſt. 1. Be- a lag. je. 
ath Raule at the Com. Law no Damages were recovered in a 2u4-- VI = " 
firſt e nent, and at this Day no Damages can be recovered but * 
ond '{WPnly in Caſe where they are given by the ſaid Stat. of eſt. 2. 

\the, eo the Qu; cannot recover any by the Com. Law. 2. The 

0 of seen is (F) not within the ſaid Clauſe of the Act of Meſt. 2. 97 faſt. 366. 
the ich giveth the Damages, for the ſaid Clauſe, as appears Cr. EI. 162. 
rein "ore, hath 2 Branches: 1. Si rempus ſemeſtre trauſierit 

ime er impedimentum alicujus, ita qd Epiſcop Eccleſiam confe- 

ſhall , & verus patronus præ ſentationem ea vice amittat, c. 


the Queen is not with in this Branch; for ſhe cannot loſe 

er Preſentment, and by Conſequence cannot have double 
vathapes; and the 2d Branch, Er /7 tempus ſemeſtre non 

onfierir, Gr. depends on the other; fo that foraſmuch | "#4 
the Queen is not within the firſt, ſhe cannot be“ ) Dyer 246, 
thin the ſecond. And fo * in) E. (8) Dyer, "Loon, 149. | 


8) lenk. Cent. 
995 Hob. 23. 


x Jac. 93. 
1 Rol. 399. 
Co. Lit. 344. b. 
Hob. 320. 


(c) 1 Rol. 390. 
I Mod. Rep. 255, 
256. Dyer 364. 
pl. 28. 

(4) Hob. 193. 


in Sir J. T hin#'s Caſe, now on the true Senfe and Under- 
ttanding of the Law, is well reſolved againſt the Judgment 
ziven in temp. E. 1. Quare Imped. 181. which ſeemeth tobe 


the Error of the Clerk or of the Reporter; for all the Pre- 


cedents in the ſame Time, and all Times after are to the 
Contrary, 2 or 3 only of later Time which 
Dyes wi this Judges agrees 5 H. 5 1 7; ee 
. 6. 3. 12 E. 3. Cham 9. 1 3. 2. and all the Pre- 
—— as is aforeſaid. And th 
of the Queen ia Com Banco which was entered by the Clerks 
without Advice of the Court was reverſed, Yet note, That 
all the (a) Counts of the King in Quare Impedit are to his 
Damage, and yet no Damages ſhall be recovered. It was fur- 
ther reſolved in the Caſe at Bar, that at the Common Law 
in ſome Caſe he who was admitted, inſtituted and inducted 
at the Preſentment of another, ſhould be removed by Ju 


ment in a Quare Impedit; as in a Quare Impedit, if the 


Diſturber being Def. Fer pending the Writ, and his 
Clerk is admitted, inf 

Judgm. is given againſt the Def. ſuch Clerk ſhall be remo- 
ved: The ſame Law if a Stranger uſurps (Y) pending the 
Writ; his Clerk ſhall be removed by the Judgm. at the Com. 
Law, and ſo in all Caſes when any Clerk cometh in by the 
Preſentment of any Stranger againſt whom the Pl. hath good 
Title, his Clerk ſhall be removed. So if the (c) Queen uſurps, 
and a Quare Impedit is brought againſt her Incumbent {tor 
it doth not (4) lie againſt the Queen) and pending theWrit 
the Queen preſents another who is inſtituted and induQted, 
he ſhall be removed, for he cometh in under the Title of 


the Pl. But if a Stranger to the Writ, who hath good Right, 


(Rol. 390. 
Cr. 2c. 93. 
Co.Lir.344.b. 
Cf) Afite 1. b. 
1 Sid. 03, 
Jenk. 281. 
Co. l. ir. 152.Þ. 
Had. 325. 


preſents his Clerk pending the Writ and his Clerk is admit-. 
red, and inſtituted, he ſhall not be removed; for then by 
ſuch Device the rightful Patron may be-defeated of his Pre- 
ſentment. And that was one of the Cauſes, that after the 
ſaid Act of Weſtmr. 2. it ſhall be inquired, if the Church be 
full, of whoſe Preſentment, to the End it may appeat 
whether the Pl. ſhall recover his Preſentment or not, 
that agreeth well with the Reaſon of the Com. Law 3 for 
In every Precipe where any Land, or other Thing is re- 
covered, when Judgm. is given for the Demandant, if it be 
pleaded in Bar of any aw Action, the Tenant ought to 
aver, that the Title of the now Demandant is mean between 
the Judgm. and the Title of the Demandant in the firlt Ati 
_ on; ſo that altho'there be 20 Deſcents, c. it ſhall not hurt. 
Vide 33 E. z. Tit. Title 3. 21 E.4.52. 2) H.$.13. So that al 
tho' there be 20 Uſurpers pending the Writ, they ſhall not 
hurt at the Com. Law, It was alſo reſolved, that no Lncur. 
bent ſhall be removed by. the ſaid Stat. by Quare Inped 
or Aſſize of Darrein Preſentment purchaſed within 
the fix Monks, enice the thhcombent be named in 0 


Writ, gra (F res inter alios acta alteri nocert del ei 


paſſed in Silence. 


e Judgment given in ſuch Caſe 


ituted and inducted, and efterwards 
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debet, altho the Incumbent be in by defeifible Title; and 
therewith agree 30 E. 3. 46 E. 3.15. 9 H. 6. 30. & 56. 19 
H.6.68.b. 5 E. 4. 115. 9 E. 4. 39. * guicunq; aliquid 


ſtatuerit parte inaudita altera, equum licet ſtatuerit, aud 


equus fuerit. Alſo when the Quare Impedit is brought a- Co. Lit. 344 b. 
aint the Diſturber and the Biſhop and fix Months paſs as Cr. Jac. 93. 
Lach been ſaid, the Biſhop cannot collate by Lapſe. Then 9>291.320- 
admit that other fix Months paſs, ſo that the Time is devol- 

red to the — who is not named in the Writ, whe- 3 Bulſta 175, 
ther ſhall he preſent by Lapſe ? And it was reſolved, That 

he cannot; for he ſhall never preſent by Lapſe but when _ _. b. 
the inferior Ordinary might have collated by Lapſe, and ſur- 3%. 2-006 
ceaſeth his Time; ſo that the firſt Degree in ſuch Caſe 

fails; and therewith agree 11 H. 4. 8. It was alſo reſolved, Antea $0. a; 
That in the Caſe at Bar, altho it was found ex officio, that 

the Church was full of Boſtwe! who was a Stranger to the 

Vrit, and it doth not appear whether he came in by better 1 Sid. 93, 94+, 
Title than the Plaintiff had, yet the Plaintiff ought to have 

1 Writ to the Biſhop generally, and the Biſhop ought to 

execute it; {avail it what it can) and he cannot return. on 

the Writ directed to him, That the Church is full of ano- p. N. B. 4. k. 
ther; for no Iſſue can be taken between the Plaintiff and Moor 572. 
bim; for he hath no Day in Court, no more than the She- ng Log 
tif on an Habere facias ſeiſinam can return that another is. ne; wt 21. 
Tenant of the Land by Right; for that cannot come in Iſ- Do. pl. 191, 
ſue between the Demandant and him, and therefore he 

ought to execute the King's Writ, and ſo ought the Biſhop 

in the other Caſe. And altho the third Perſon hath Right, 

jet they are excuſed, becauſe they have their Warrant by 

Proceſs of Law, and then the Parties may try their Rights, 

u the Law requireth. And ſo you will brine nedbetond 

the Books in 18 E. 2. Tit. Darrein Preſentment 20. 50 E 3. 

* „ „8. 4. £3 b. 9 El. _ 260. 8. 

31. 19 E. 2. Darr. Preſeniment 21. 10 KE 3,17. 9 H. 6, 

31. C E. 6, Dier, Henſlowe's Calc. * 


* 
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Mich. 3 Jacobi, 
In the Star- C hamber. 


ISABEL Counteſs of Rutland's Caſe. 


6s, I che great Caſe this Term in an Information preferred 
STO. I by the Attorney General againſt S. and 2 Ser- 
jeants at Mace, and others, for Arreſting the Body of Ii. 

bel: Counteſs of Rutland, late the Wife of Edward Earl 

of Rutland by Force of a Capias ad ſarisfaciend' on a Judy- 

ment in Debt given in the Common Pleas againſt her, theſe 

Points were reſolved for good Law by the Lord Chancellor 

Egerton, Popham and Gawdy Chief Juſtices; Fleming Chief 

| 2 5 — — _ Court - Star-Chamber, although 

| | ome ts gnorance of Clerks are to the contrary. 
(9) 9 Co.63.2. 1. That the (a) Perſon of one who is in Law a Counteſs by 
Marriage, or by Deſcent, is not to be arreſted for Debt or 

Treſpaſs; for altho in Reſpe& of her Sex ſhe cannot fit in 

- a Parliament, yet the is a Peer of the Realm, and ſhall be 
(% Moor 769. tried by her Peers, as appears by the Statute of (Y) 20 H. 
2 lat 41. which wos bat a Declaration of the Common Law, And 
RCM quan Reaſons why her Perſon ſhould not be amel. 
ecke Caſes; one in Reſpect of her Dignity, and the 

| . other in Reſpe& that the Law doth preſume that ſhe hath 
- Fas (c) ſufficient Lands and Tenements in which ſhe may be d. 
M-wr 16. trained. 2. Ir was reſolved, that the 4) Perſon of a Baron 
C3. 34.4 who is a Peer of Parliament ſhall not be arreſted i 
( — Debt or Treſpaſs by his Body for the Cauſes aforeſaid; for 
60; 4. 68. a. none of the Nobility, who is Lord of Parliament, and by 
Cro.Arg.106. the Law ought to be tried by his Peers, ſhall in ſuch Caſe 
gr: 74. be. arreſted by his Body. And both theſe Points are wel 
Bride: 22.2: confirmed by our Books, x 1 H. 4. 15. J. in a Homine tt: 
(- -or 763: plegiaugo againſt the Lady (e) Spencer, it appears thi 
ob. 61. the Lady encer was a Peer of the Realm, and that i 

| Debt or Treſpaſs, Cupias lieth not againſt an Earl, B 


ron, or Baroneſs, & hujnſmedi, for becauſe "2 
| | at 
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Eſtate and (a) Dignity they ate intended to have ſufficient, (4) 14 H. CK 
3H. 6. 48. 4. A Writ of Debt upon Arrearages of Accompt (iba 7 ½ 
was brought by the Lady Daburgaveny againſt another; (5) Br. Exami- 
the Def. pleaded, he owed her nothing, and was ready to wage nation 25. 

his Law, and prayed by Force of the Stat. of 5 H. 4. cap. 8, 3-4 
that the Pl. ſhould be examined, which Act is general, that ö 
Examination ſhall be made, which is always intended upon 

Oath. And there Cokein, who gave the Rule, ſaid, That the 

Lady Daburgaveny is a Peer of the Realm, and it would not 

be well to make her come to be examined ; for by the ſame 

Reaſon we ought to make every Duke, or Earl of England 

tome. Rolf, Serjeant, Why not? Sir, the ſaid Act of (c) 5 H. 4. (c)10Co.r09.8 
g. 8. is general, and is made for every Man, high and low. Dyer 145-pL63. 
To which Cokein ſaid, The Law will have a Difference be- 

tween a Lord or a Lady, c. and another common Perſon. 

By which Book it is to be obſerved, That a Lady, who was 

but a Wife of a Baron, is a Peer of the Realm, and is in E- 

quipage as to Nobility and Privileges incident to their Dig- 

nities with Dukes, Earls, c. 48 E. 3. 30. b. Ralph Everden 

Knight, brought a Writ out of the hy. and alſo a Writ 

of Privy Seal to the Juſtices, reciting that he was a Baron, 

commanding them to diſcharge him of ſwearing in (4) Furat” (4): $.22.b, 
l. ſeu recegnitionib” quibuſcung; becauſe the Barons ought 1% F. N B. 
not to ſwear in any Inqueſt or Aſſiſe without their Will, and — y 
upon good Advice he was abſolutely diſcharged. Yide Regiſt. Co. Lit. 156. b. 
(e)119.35H.5.46.4. in (J) Attaint in the King's Bench, the N - 

d Jury appear d, and one of the Grand Jury challenged } Roi Ks. 
himſelf,foraſmuch as bis Anceſtors had been Barons and Lds. Dy. 314. pl. 98. 
of Parliam. and that they have had their Place in the ſame Pod. fc Stad. 
Houſe of Parliam. and this Matter was tried by fix Triers of gl. Challenge 
the ame Jury, wherefore he prayed Allowance of his Chal- 37 
enge, and that he might be 1 Forteſtue Ch. Juſt. NI 
We cannot allow it without a Writ teſtifying it, for we ought , 6 ä 
to be informed of your Challenge by Matter of Record, or (f) Fitz. Chat 
otherwiſe we cannot allow it, ad quod rota Cur conceſſſe. Nora, gn S 
Duke or not Duke, Earl or not Earl, Baron or not Baron, 1g. | 
ſhall not be tried by the Country, but by(g) Record]; for if they (g) 12 Co. 70, 
be Lds. of Parliam. it ap by Record, and therefore by 94, 95- 
Record, vis. by the King's Writ it ought to be certified. But 500. ; , "MF 
i Woman who is a Dutcheſs, Counteſs, or Baroneſs, by Mar- 2 Rol. 575. 
nage, which is a Matter in Fact, in ſuch Caſe, not Dutcheſs, = * | 
Ec. ſhall be tried by the Country; for their Dignity accrued Co Li. Tk 
to them by Matter in Fact. Vide 2 H.6. 11. a. The Wife of 7 Co, 15. a. 
the Earl of Arundel ought to be () named Counteſs, in an 5 = 
Action brought againſt her, or by a Name which is tanta- 20 ”= 253. 
mount, 12 E. 3; brev. 254. accord. Vide Plow. Com. 223. 

Hen. Barkley miles, Dom. Barkley, c. 14 H. C. 2.b. An .) Br, Exi 
Adion of Debt was brought againſt a Man and Wife, 00 * 
% Counteſs of D. againſt whom an Exigent was prayed. olles 53. b. 


Newton, You ſhall not have an Exigent againſt an Bar), and 


r 


Iſabel Counteſs of Rutland's Caſe. - PAxr M. 
no more againſt a Counteſs: And Fult there ſaid, that 
the Reaſon thereof was not only, becauſe. it cannot be in- 
tended that an Earl can be without Lands, but another Rea - 
_ - on is for . of his Name. For an Erigent is not 
awardable againſt a Duke, Earl, or Baron. Martin, in that 
Caſe the Woman hath loſt the Name of Counteſs by taki 
of Husband ; for by taking of Husband all the Names which 
ſhe had before are loſt; ! Paſton it, wherefore 
Ain the Writ ſhall (a) abate foraſmuch as ſhe is therein named 
4 Co. 118. b. Counteſs. But nora a Difference between a Baroneſs or Coun- 
| teſs by Marriage, and by Deſcent; for it is true, ſi Baroniſ 
ſa, Sc. by Marriage marrieth again under the Degree of No- 
| bility, ſhe hath loſt her Name of Dignity; for in ſuch Caſo 
3) Owen gi. St (6) muher nobilis nupſerit ignobili, deſinit eſſe nobilis: 
85 Noſme de But if ſhe be noble by Birth or Deſcent, whoſoever ſhe mar: 
Dignity 69 rieth yet ſhe remains noble, for Birthright is caracter inde- 
4. . b. lebilis ; but that which is gained by Marriage may alſo be 
Go Li, 1% b. loſt by Marriage; for (c) eodem modo quo quid conſlituitur, 
(e) Cawley 247. Aiſſolvitur. And as to the Book in 8 H. 6. 9. B. & 10. 4, 
— = where the Caſe was, that a Writ was, Precipe Job. Lovel 
ral. 234 militi & B. Domine Aburgaveny, unum meſſuagium, and 
the Def. demanded Judgment of the Writ, for this Zohn Lo- 
vel, Knight, is Lord, not named; Judgment of the Writ, 
non allocatur by the whole Court. Roff, Then Judgment 
of the Writ; for no more than he ſhall be called Lord, ſhall 
- ſhe be called Lady; Judgment of the Writ. Babingten, At 
the moſt it is but Surpluſage, and the Writ is not the worſe, 
And it was reſolved, that this Book was good Law, but ill 
reported : For as to the Plea to the Writ, that the faid Sir 
bn Lovel was Dominus; it was ſufficient for three Rer. 
ns. 1. He ought to have pleaded that he was a Baron of 
Parliament; for (4) Dominus is too general. 2. If he had 
| fo pleaded, he ought to have ſhewed a Writ under Seal te. 
; Rithiog the ſame, becauſe it was dilatory in Abatement of 
the Writ. 3. If the ſaid Woman being the other Demandant 
= Ein. vas not Baroneſs in Law, without Doabe the Naming of 
27 H. 8. 22. b. her Baroneſs ſhould (e) abate the Writ, as appears by the 
. Lie. 156 2. ſaid Book of () 14 H. 6. 2. b. And peradventure this Le. 
—4— Kar. vel was Lord in Reputation, as many are at this Day, and 
28 ol 18 245. not a Lord of Parliament; As the eldeſt Son of 4 Vi 
r count, Earl, Oc. who are not Barons in Law but Rep 
_ C. tation; and therefore in Foe: 77 and Judicial Proceedings 
2 Rol. 636.637. ſhall not be ſo named, if the ſaid Book ſhould be 
Br.Enqueſt 110. otherwiſe intended, it would be erroneous and againſt 4 


the other Books in all Succeſſions of And every Br 
ron of Parliament ought to have. a. (g Knight returne 
* 
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(his Jury, as a in 13 E. 3. Ingueſt 43. 21 H. 8. 22. ö. 
2. 700 14 El. 3. 107. 111. And an Earl or Baron | 
ſhall be amerced (4) 100 Shillings, 9 E. 4. 50. L. J 3. It was Gs -U. 
elolved, That foraſmuch as in the Caſe at Bar, a () Capias Br. Amerce- 
vs awarded againſt the Counteſs by the Court of Com. Pleas, 21 K. 4 77. b. 
That the Sheriff or his Officer by his Warrant might with- 19 k. 49: 
ut any Offence execute it; for they ought not to (c) diſpute: | FH 6 7: b. 
the Authority of the but execute the Writs directed to 5 Co. 40. a. 


them, and to that. they are ſworn; and altho it appears in the Antea 45: J 
* 


n that ſhe was a Counteſs, againſt whom by the Law (*) 9 
eien in ſuch Caſe lies, & iguorantia juris non excuſat, Lack Rep. 
ind eſpecially Sheriffs and other Miniſters of Law and Ju- 493, 494- 
lice, as was objected yet, f: {much as in ſome Caſes as in OY ay 
(ales of Contempt, c. a Capias (4) lieth againſt them, it Nioœt "2 
vs therefore reſolved, That the Sheriff and his Officers ought (Cr. Car. 393. 
ict to examine the judicial Act of the Court, but execute the _ 

Writ, and therewith agreeth the Opinion in 36 H. 8. Dy. 61. Hob. 48. 
þL 26. If a Capias or Erigent cometh to the Sheriff againſt : Sand. r93. 
a Duke, Earl, £9c. where it lieth not againſt them, he ought (4) j— 
to execute the Writ, and not and diſpute the Validity 7 7 
of it. But the Truth of the Caſe of the Counteſs of Rutland 
was, That the Serjeants who had the Sheriffs Warrant to ar- 
reſt the ſaid Counteſs on the ſaid Capias ad ſatisfaciendum, 
being fearful that ſhe would be reſcued by her Servants and 
Friends, and ſo eſcape, for which the Sheriffs (if ſhe ſhould 
be arreſted on the . ad ſatisfaciendum, and eſcaped) 
would be ch The Serjeants at Mace adviſed the faid 
Sto enter a feigned Action of 1000 l. before the Sheriffs 
in London, according to their Cuſtom, upon which they 
would firſt arreſt the ſaid Counteſs, and by Force thereof car- 
ty her to the Compter, and then take her Body in Execu- 
tion on the Capias ad ſatisfaciendum. And afterwards the ſaid 
* Cheaffide, with many others, came to the Coun- 
tels in her Coach, and ſhewed her their Mace, and touching 
ber Body with it, faid to her; We arreſt you Madam, at the 
Suit of the ſaid S. which were all the Words they uſed, and 
thereupon they compelled the Coachman to carry the ſaid 
Counteſs to the Compter in Moadſtreet, and at the Door 
thereof the Sheriff came, and carried the Counteſs to his 
Houſe, where ſhe remained ſeven or eight Days, till ſhe 
pid the Debt. And it was reſolved, That the Sheriff, 
« any other by his Authority who makes an Arreſt of 
the Perſon of another, (e) ought on the Arreſt, to ſhew at (e) 2 Rol. 259. 
Whoſe Suit it is; out of what Court, for what Cauſe he Cr. Jac. 485, - 
makes it, and when the Proceſs is returnable, to the In- 505.6 b.69.2. 
nt that, if it be for any Execution, he might pay it and Py 
ee his Body (if he will) from Impriſonment; and if it 
de on Meſne Proceſs, either to agree with the Party, or 
| to 


label cone, of Rutland's Caſe. Paar . 

to put in Bail according to Law, and to know when he 

ſhould appear. And therefore it was reſolved, that the 100 

2 Rol. 279. 2 general Arreſt cannot be faid by Force of the ſaid Wii 

of Execution; and that the faid Arreſt of the Counteſs by Wil — 
the Serjcants at Mace of their own Heads, without other 
Warrant, is againſt Law, and the faid Counteſs was falſely 
impriſoned. (And ſo in Summons in real Actions, the Sum- 
moners in the Preſence of the Pernors and Viewers, 6c. 
ought to ſummon the Tenant, 1. To keep his Day of Re. 
turn, and name it in Certainty, to render, Cc. 2. They 
ought to name the Name of the Demandant, c. 3. The 
Land in Demand. Vide 3 E. 3. 48. 42 E. 3. 32. 4. 50 E.;. 
16. 5. &c.) And that was the chief Reaſon that a ſevere 
Sentence was given againſt & the Serjeants, and the othen 

Dy.244. pl. e, their Confederates; and the entring of ſuch feigned Action It 
62. in London, was utterly cond by the whole Court: 
For by Colour of Law and Juſtice, by ſuch feigned 


Par 


Means do againſt Law and Juſtice, and ſo make Law and 
Juſtice the Author and of Wrong and Injuſtice. Vide 


the Statute of 5 H. 4. cap. 8. in the Preamble, = 


LY 
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Trin. 4 Jacobi, 


The Lord C HA NDO 87 Caſe. 


Ing E. 7. by his Letters Patents in the 19th Year of his 
K Reign ed to Giles Bridges Eſquire the Manor of 1 = 
Flunſden in the County of Firs, to have and to hold to him 76, 112. 
and his Heirs Males of his Body. The fame King, Anno 24. r RN 
f his Reign by his Letters Patents reciting the former Let- Ra. rep.277, 
ters Patents of Intail, Ac cum poſtmodum, idem Egidius ven 278, 360. 
in Cancellar” noſtram coram Pillibelm' Cantuarienſi Epiſcopo 

mcellario noftro, & ibidem ſurſum reddidit dictas literas 

atentes ad opus noſtrum cancellendas, virtute cujus eadem 

ere patentes tunb & ibidem fuer" cancellat; virtute cu- 

u nos de manerio pfœdicto ſerſiti ſuimus & ad preſens ſu- 

ms in Dominico noſtro ut de feodo, Sciatis quod nos de gra- 

iu nſtra ſpeciali, certa ſtientia d mero motu, dedimus & 

meeſemus pr efaro Egidio Bridges & Iſabelle uxori ſue 

wnerium predifium cum pertinen (without any Grant of * 2 Rol. Rep. 
te * Reverfion of the ſaid Manor,) To have and to hold to PoRiea s 8 
dem and to the Heirs of Giles. And whether the Rever- g Co. 56. a. 
lon ſhould paſs of 2 this Grant, was the Queſtion, be- Lane 3, 7. 
ween Grey Lord Chandos, Iſſue and Heir of the ſaid Intail, _ _ 

ql Sir as Low Knight Alderman of London, who had B. N. C. 267. 
ixen a Leaſe for Years of the ſaid Manor of Miliam Lord Hob. 224. 
bandos, Father of the ſaid Lord that now is; and a Fine 
s levied by the ſaid Lord Villiam for Aſſurance of the 
ud Leaſe; But if the Reverſion remain d in the King, then 
de ſaid Leaſe was voidable, and the ſaid (a) Fine could not (% Raym. 271 
lake it good, for that was reſtrained by the Statute of r 
4 H. 8. And upon a Petition made to the King by (0 34& 35H.8. 
de fald Sir Thomas Low, who was diſpoſſed by the ſaid © "FT? 
ey Lord Chandos, the King referred it to the Conſiderat. 16 4. & "= 
the Ld. Chance). and Ld Treaſurer of England, who heard Moor 115, 195. 
onſel on both Parts: And becauſe the Caſe was difficult * And. 46, 47, 


| 142, 143, 171. 
„Cr. 430. Plowd. 555-2. Yelv. 149. Noy 132. Co. Lit. 335. 2. 372. b. 1 Leon. 85. 3 
wy 57. 4 Leon. 40. Benl. in Kelw. 213. a. b. O. Benl. 32. Benl in Aſh. 26. N. 
+223, pl. 254. 8 Co, 77- b, 10 Co. 37. a. Hob 299. 2 Ral. Rep. 108, 417. Raym. 349. 


„„ rr e,, IO. 


fl, 


they 


Plow. » Ts 
Mod Rep 4 96. 


Dyer339.pl.47- 
352. 


ag . 26. 
nt. 384. 
41 AL + 
1 Co. 43. 2. 
7 Co. 12. a. 
4 Co. 35. b. 
* 94 2. 
elv. 48 


Gele 56.4. of Fee, but the King had only a 


Co. Lit. 324 b. 


Kelw. 8. b. 12. b. 
Moor 45, 164. 


H * 
Lon — 4 
2 Co. 33. b. _ 

3. b. 


ceived in his Grant, for the King by the Suggeſtion of the 
arty thought that by the 8 r of the faid Letters Pa 
tents of 19 H.. the Eftate-tail was thereby defeated and de 
tetmined, by Reaſon whereof the King was ſeiſed thereof i 
his Demeſne as of Fee, in which the King was deceived: f 
by the Surrender of the faid Letters Patents the Eftate-ta 
was not determined, nor the King ſeiſed in his Demeſne 
evn in Fee expectant q 
the Eſtate-tail. 3. The King was a deceived in the Eft: 
he granted, for he intended to grant an Eſtate in Fee in he 


107. a. b. 
88 ſeſſ. and not a Rev n e t on an Eſtate- tail; and the 


G. Car. 400. 
Co. 124. b. 


Co. 36. a. 
Dyer 5 ab divers other Juſt. it was refolved, that the () Rev'n ſhoul 


| 213. P 55. a. 


159 2. ＋ 
zo. 1. Grant 86. fa 


* 1 20. 
uz. Feoff- 
ment 22. 


Va, age 97: tentee had ſurrendred or delivered the ſaid Letters Pater 


5 H. 8. Br. 


ant 50. 
Hob. 224. 


2Rol.Rep.18o, 


277, 278. 
Antea 55. 2. 
$ Co. 56. a. 
Lane 3, 7. 
B. N. C.267- 
Lit. 55 12, 
(c) 2 Rol. 
55. 
ne 12,1375. 
Godb. 415. 
(4) 1 Co. 43.2 
49. b. Heb. 224 


LI. ane 12, 3,5. 


5 Co. 94. 2. 
10. Co. 68. a. 


2 Rol. Rep. 273. 


Cr. Car. 193. King of the Eſtate · tail, and of the Delivery of his Letten 
(e) Or. lac. 3,35 tents to be cancelled ; altho the K. hath miſtaken the 


10Co.109.4.b. 


113 a. Lanei3. 


Ploawd. 191. 
Car. 543. a 
Nat. 8. 


Rep. the King affirmeth (que (e) quidem literæ patentes al 


zs not made any Part of the Conſiderat. ſhall not /avoid| 
Dyer 352-pl.26. Grant. For all that the Party had informed was true; andt 


granted Manerium de Nlunſden, and not reverſion Maner 
And after many Arguments and Deliberation had vi 


ſs by the ſaid Letters Patents of 24 H. J. And as toil 
d 3 Objections, it was conſidered, how much of the faidR 
cital was the Suggett of the Party, and (c) how much the 1 
firmation of the King himſelf. And as to that, 'it was rel 
ved, That the Recital of the Eftate-tail, and that the a 


to the Chancellor to be cancelled, both theſe were in Judg 
of Law the Informat. and Suggeſtion of the Party; but i 
Clauſe virtute cujus we were ſelſed in our Demeſne as of f 
was but the Collection of the King himſelf, as a Conſeque 
on the Surrender, in which the King miſtook the Lau. 
ſo the Party inform'd the King, that he had delivered 

Letters Patents to the Chancellor, to be cancelled ; upon wi 


& ibidem cancellat fuer) that is not the Information af 
Party, but the Affirmat. of the King; and the Collect. c 
- firmat. of the King, (on the Informat. of the Party) whe 


Error was in the Conſequent or Collect. which the K. 
upon it; then foraſmuch as the Party had trul informed! 


or the Matter in Fact, in that Caſe it being no Part of | 
Conſiderat. ſhall not avoid his Grant, for no Fault was 1 
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party. Alſo it was reſolved, that by the Grant i 
nor, without a Word of the — Fig the —_— (s) Cro. Car 
ſhould. paſs; for this Word Manor includeth all Eſtates, and ***;, „ . 
Degrees of Eſtates of or in the Manor, as if A. gives the $ + wang 
Manor of D. to B. in Tail, and afterwards the Donor is — 3 
(b) attainted of Treaſon, by which the King is ſeiſed of the 33? pl. 10 li. | 
Neverſion, and afterwards by his Letters Patents grants Ma- * 
nerium de D. to another and his Heirs: In that Caſe al- i Grant 
though the King grants the Manor of D. as in Poſſeſſion, % 
yet the Reverſion ſhall == for the King had an Eftate * + 20, 
(vis. the Reverſion in Fee) grantable in him; and the E- _— CO 
ſtate-tail by a common Perſon need not be recited, And it Firz, Grant 97, 
b not like the Caſe of (c) Alon Modi, for there the King Gt 9 
was not Conuſant, nor informed of his true Eſtate, ſeil — Li. Rep. 18 
he was ſeiſed in Tail, with the Reverſion expectant to his * Kol. Rep. 
Heirs and Succeſſors, and his Grant in the ſame Caſe, could 277% 270. 
not take Effect without Fraction of · Eſtates, or Wrong don Poltea 66 'b. q 
ud therefore the Caſe of Alton Woods, was not to be liken. 10 Co. ich. a b. 
a to this Caſe, For in our Caſe, the Party hath informed Ls 
e King of the Truth of all Matters in Fakt, feil. of che 5. N. E. 267 
Efate-tail, and of the Delivery of the former Letters Fa- 19. 224. ,. 
tents, ſo that in true Judgment of Law on the Matter con- D 
tlined in the Patent, the King had but a Reverſion in Fee un 
txpetant on an Eſtate-tail: And in this Caſe no Wrong is 
— to any, nor is there any 4) Fraction of Eſtates. And (, 
99 King s Intent was to depart with all his Eſtate, and 2 
+ s paſſeth by this Grant, (/ez]. the Reverſion) than he R 
nm to paſs; for he did intend to = the Poſſeſſion; 12 —_— 
ſo it is not any Prejudice to the King. But if more Hob. 224. 

vyould paſs, than he intended to paſs, as where he intended 
mly to paſs the Reverſion, and the Poſſeſſion will paſs, there 
it will be otherwiſe. Alſo this Grant was made ex certa 

ientia, & mero motu, which ſhall be taken in the moſt 

1) liberal and beneficial Senſe, according to the King's In- 

ent and Meaning expreſſed in his Grant. | 2 38 


aſh Antea 6. a. 

2 ier 51. b. 3 Leon. 243, 275. Kelw. 2. b. 175. 2. 198. 2. 11 Co. — £ 

Nr 2 Sid. 141. 2 Rol. 200, Hard. 300. Plowd. 32. a. 126. a, 143. b Fitz. 
29, 2 R. 3. 4. a. b. 3 Bulitr.6. 2 Init. 496, 497. 8 | 
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BrREDIMAN's Caſe, 
A In 
1 And. 185. Ill. 45 Elis. Rot. 105. Charles Brediman did arrain «n f 
Cr. Jac. 142, 11 Aſeze of Novel diſſeiſin againſt Robert Bromley, The WM fi 


zRol.Rep.181. mas Reyner, end Francis Cotton, of a Rent of 10/. in L th 
&c. in the County of Mida. and made his Title, that Sir WM N. 

Richard Pexal Knight, was ſeiſed of the Manor uf Sac: WM in 

liff, in H. &c. in his Demeſne as of Fee, and held it in So- WM Fi 

cage of Michael Shoreditch, and 9 Oftobr. 13 Elis. made his WM nc 

Will in Writing, and thereby deviſed to the Plaintiff a Rent 

of 101. iſſuing out of the faid Manor of Swacliff for his 

Life, Yearly to be payed, and by the ſame Will deviſed to 

Dame Eleanor his like the faid Manor, to have from the 

Day of his Death, for 15 Years; and afterwards the faid 

Sir Richard, 10 Octobr. 13 Elis. died. Eleanor entred into 
the ſaid Manor, and paid the ſaid Rent of 10 J. and for the 
Rent of 10/1, due the 10th of Octobr. 40 Elis. and for the 
Arrearages of 16 Years before: The Plaintiff the ſaid 1070 
Day of October 40 Elia. half an Hour before Sun-ſet of the 
ſame Day, came to the capital Houſe of the ſaid Manor, and 
there remained till after Sun-ſet, petendo tam prædict. 160). 
de arreragiis prædict. redditus, quam prædict. decem libri 
in prædicto decimo die Octobris anno 40 Eliz. ſupradif. ei 
dem Carolo tunc ſic debit. exiſten. ſibi ſolvi. And the De- 
fendants adtunc renentes, c. ſeu gorum aliquis, nec ali 
2. alius arreragia prædicta ſeu redditum prædict' aul i 
iguam inde parcellam eidem Carolo adtunc ſic ut preferi 
debit. & inſolut, exiſten. eidem Carolo ſolverunt ſet! ſolv!l, 
Ed illa ei adtunc & ibid. ſoluere denegaverunt, & cor by, 
quilibet ſelvere denegavit, & ſic prædict. Robertus, Tho; beate 
mas & Franciſcus, iſm Carvlum de redditu pred. adi Set, 
& ibid. injuſte & ſine judicio difſeiſiver. & hoc, &c. And nol wi { 
Aſſize was taken againſt the ſaid T ho. and Franc. by Defau fr he 


4 4 fa 


42. 


Parr VI. BAE DT MAN Cafe. RR 
and Rob. pleaded Nn!Toyt, and the Regognirer ofthe Aﬀize 

found for the Pl. e. the Seifin and Difſcifin of the Rent, and 

the only Point which was debated at the Bar and at the Bench 

was, if the Payment of the ſaid Rent by Eleanor, who was 

Termor for Years were a ſuffic. Seiſin of the Rent to main- 

tain an Aſſize 1. * the Ter- tenant after the Years determi- 

hed, And this Caſe was oftentimes argued at the Bar in the 

Time of the Ld. Aud. in the Time of the Ld. Gaway, and of 

Coke now Ch. Juſt. And it was objected at the Bar that the Sei- 

fn had by the Hands of Ten t for Yeats is ſuffic. to have an f- 

lie or itappears by; 3 E 3. Verd. 4). That Seiſin by the Hands hilfe: gr. 
ofa(a)Baily or Procurat. is ſuffic. and 8 H. 6. 17. fl. b. in ſome Caſe Kr jac * 
Seifin by the Hands of him who hath nothing in the Land is 

ſuffic. As if there be (Y) Lord and Ten't, and the Ten't makes (3) Poſtea 58 a. 
a Feoffm. in Fee, before Notice made by the Feoffee, the 

Payment of the Feoffor is a good Seiſin. And 2) E. 3.84. 4. 

in a Fire facias on (c) a Fine levied of a Rent, the Tenant (©) Fitz. Scire 
ſaid, That the Demandant had received 16 5. Parcel of the. 

ſame Rent pending the Writ, by the Hands of one whe held 

the Land {out of which the Rent iflued at Will, and took his 

Nea to the Whole, becauſe the ſaid Rent was a Rent-ſervice 

and (4) Seifin of Parcel gave Scifin of the Whole, and fo the (4) 4 Co 9.2. 
Fine executed by that Seifin z upon which the Pl. demurr'd, f,. 
dit was awarded that he ſhould anſwer to the Remnant, by i E. >. . 
which it appears (as it was objected) that Seifin by the Hands Br. On 31. 
da Ten t at Will, was a ſufficient Seifin as to that which was % N. B. 79f. 
paid. Ands 45 16.8 E. 3. 53. G F.N.B.179. f. that Paym. | 
of the Rent en't for Years is ſuffic. Seifin to have an 

Aﬀize for the Rent. And It was {aid that other Seifin the Devi- 

keof the Rent could not have, during the Term, hy other Hands 

thin by the Ten't for Years, and the Payment of the Rent 

vis 4 lawful Thing, and which of Right ought to be done, 

ind therefure the ſaid Payment by the Tenant for Years ſhall 

dadthe'Ten't of the Frechold;and ſhall give him ſuffic. Seifin ce | 
whave anAffiſe. And upon tolemn Argument this Term by the , A Ad st. 
55 of the Com. Pleas, it was reſolved by the whole Court 2 Rol. 465 

|. Coke Ch. Juſt. Wali. War birt. and Daniel, That the ſaid .£)'G on 142. 
Pay, of the Rent by the faid Ten't for F) Years was no Sci- 25 . 
in tobind the Ter- tenant after the Years detetmined for ſev e- toft. 321. 
lReaſons. 1. InReſpec̃t of the (g) Imbecillity and Smalneſs > 2, K. 

the lntereſt of Tenant for Vears, who at the Com. Law could / Hr? 
ther prejudice nor dra the Eltate of Free hold in Queſtion, Co. tir. 46. a. 
foraltho' the Recovery againſt the Ten t ofthe Freehold were £#)*.N-B. 286 
Agreement, Ten't for Years could not be received before the we * = 
dat of (h/ lou nor could he (0) falſify the Recovery before the 33% ain f. 321 
wat, of (H) 21 I. S. So that by the Com. Law Ten't for Years „2, 323 

Ms ſubje&t to the Pleaſure of the Tenant of the Frechold ; 9 
ſrbe ebuld not falſify a Recovery of the Frechold in Reſpect of — 

8 eFeebleneſs of his Eſtate, and none by the Com. Law could 
ulify aRecovery of the Freehold, but be who had a Freehold, 
«7 Hy. 12. g. 9E.4.37.b. 30 JL. l. 6. 7.H.4-17.b. 19 E.3.Af.82. 


The ſecond Reaton was, ex Ztymciogia & wi rermint, 
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ſe. that he who hath not Seiſin in the Land charged cannot 
b. give a Seiſin of the Rent; for nemo foteſt (a) plus juris in a. 
* um transferre quam ifſe habet. And that is the Reaſon that 
Co. 68. a. a Precipe lies not againſt a Termor, becauſe he cannot give 
8 Co.63.b, Seiſin, and yet in one Caſe one Manner of Precipe only lies 
againſt him who hath but a Chattel, and no Freehold; and 
(4) 9 Co. 16. b. that is, that a Writ of Dorer lies againſt (Y) Guard. in Chi- 
Co, Lit. 35. 2. valry, as appears in Temp.E.1.Brief, $65.8 E. a. ibid. $09. GE. 
5 fl. 1 3. 8, Sc. but if ſuch Guard. makes a Leaſe for Years of the 
24.b. 4 Aff. 15. Land, noWrit of Dower lies againſt the c) Leſſee, as appears 
r Finchdea. jn 8E. 3.3 84. And aWrit of Dower lies againſt Guard, in Chi- 
Gy 1 a. valry for 2 Reaſons. 1. Otherwiſe the Ten't in Dower would 
1, b. be without Remedy, for in ſuch Caſe noWrit of Dower liess. 
gainſt the Heir, as it is adjudged in 9H. 6. 6. b. in Frevil's Caſe, 
2. The Guardian may pray, (if the Caſe ſo require) that 
the Demandant may endow her ſelf de le pluis heale; but no 
. other Præcipe lies againſt ſuch Guardian. And no Writ of 
(a) Br. Dower Dower lies againſt Guard. in (4) Socage, nor can he aſlign 
63. 3 4 Dower, as appears in 294/68. And it was ſaid, as Ae 
Co. Lit. 3 J. a. is derived, 4 70s £5 ſedeo, becauſe he who is in Poſſeſſ. may 
3 Rol, 682, {it down in Reſt and Quiet: So Seiſina alſo is derived a K- 
| aendc, for till he hath Seiſin all is labor & dolor, & vexatid 
Spiritus; but when he hath Seiſin, he may ſedere & acqui 
eſtere. In all Suits to recover Seiſin or Poſſeſſ. he who proſe: 
cutes them ought to labour, but when he has obtain'd Seifin 
1 he may ſedere & accumbere in Peace and Tranquility. The 
le) Cr. Jac,142. gd Reaſon was a manifeſt Difference (e) between receiving 
and giving Seifin; for it is true, that he who hath but a Tem 
(f) Cr.Jac.142- for Years may take Seiſin for the () Benefit of him whohath 
the Freehold, 45.E.3.25.4. Grantee for Years of a Commonu 
ſeth it, that giveth Seiſin to him in the Rev'n, 22 4/84. act 
12E.3. 4.86. Payment to the Grantee for Years of a Rent 
is a ſuffic. Seiſin for him in the Rev'n, M. 39 C40 El in il 
0 5Co. 55. b. 5th Part of my (g) Rep. Preſentment by the Grantee of tit 
97. b. 98.2, next Avoidance, or forYears, is a ſufficient Title in a Gun 
ao. $92,309: Tmpedit for the Grantor; and all our Books are, That th 
| Moor p20: Poſſeſſ. of Leſſee for Years, or (+) Guard ian, c is ſuffic. Seiſ 
5 ard. 49.70. for him in the Rev n to have an Aſſiſe. But. ſicut beatins eſt, i 
ie — majus eſt dare, Ltr accifere; For in the firſt Caſe he wii 
(9:4 891.279: giveth Seifin is Ten't of the Freehold, and he who receivet 
en't for Years, but in this Caſe he who maketh the Paym. 
but Ten't for Tears of the Land, and he who receive 


it claimeth a Freehold in the Reht, and therefore the I. 

nant for Lears by his Payment cannot give Seiſin to bi 

(4 Cr. Car. gat. hi:n who hath the Freehold ; and therewith agree 2 H. 
= & 8 H. C. 17, zi. Vide 11 H. 4. 29 a,b, Homage donei 
G Nol. 4. the () Husband before Iſſue ſhall not bind the Wife, but & 
es fin by the Hands of a / Diſſeiſor, or by one who hath a det 

ſible Title is ſuffic. and ſhall bind him who hath R. über be 

d e e | 6, „ ese 
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t ren t of the Land, and the Act is lawful; but Incroachment 

. Rent by his Hands ſhall not bind him who hath Right, for 

at Wl that is not lawful, and therewith agree 8 H. 6. 18. 4. 39 H. 6. 

ve 1b. 33E.3. Avowr'y 2 55. SAV. 16.3 1. but in the ſame Caſe 

« if chere be any Covin between the Diſſei ſor and him who 

nd bath the Rent, and that the Purpoſe of the Difſeifin was, that 

bi. dhe Difſeifor ſhould give Seiſin of the Rent, there ſuch Sei- 

in ſhall not bind the Diſſeiſee, or him who hath Right, for 

the e Covin maketh it unlawful in the ſame Manner as Dower 

ars afigned by ſuck (a) Diſſeiſor, or Recovery againſt him, if (a) Rol. 549. 
bi- Wl the Difleifin was had by Agreem. or Covin. But it was 15 E. e 
uld aid, When there are (v) Ld. and Ten't, and the Ten't makes Br. Dower Is, 
s. Feoffm. in Fee, before Notice and Tender of the Arrera- 2: Srv 
ges, the Feoffor may give Seiſin, for he is Ten't as to Avow- 357 aCo67.. 
, 8$H.6.18. for in ſuch Caſe if the Lord ſhould avow on the 3 Co. 78. a. 


Feoftee before Tender of the Arrerages, he would (c) loſe tg — 


it of chem, as it is agreed in 7 E. 3. H. 4, Sc. And therefore, plow. 51. 

ſion I braſmuch as in ſuch Caſe the Com. Law doth compel the Poph.64, 8 
fel o Ld. to avow on the Feoffor, for this Cauſe at the Com. Law 8 
may ich Seiſin by the Feoffor, carſa neceſſitatis, was good. And A 
K. n chis Caſe Difference was taken and agreed between At- (e) Co Lit. 
xatio Ml vrnm. and Seiſin; for in Caſe of a Grant of a Seigniory or 2 
qui Revn, Sc. to Attorn. Privity of Eſtate was requiſite; but (a) 2 Ini 770 
roſe: tot to Seifin: But at the Com. Law the Ld. was not (4) com- 


lable to take his Rent of any other but of him who was 
immediate Tenant in Privity, and therefore at the Com. 
law the Lord paramount was not compellable to accept his 
Rent by the Hands of the Ten't peravail, or by the Hands 

«a Ten't for Life, where the Rev'n was over, and that well | 
pears by the Stat. of (e Meſt. 2. cap. 9. Capitalis Dom ſer- © 2 
mat conſuetudines ſibi debit. renuebat acc ier per manus 109. a. — 
er ius quam per manus proximi tenentis ſui, & ſic tenentes | 

n dominico amiſerunt froficua tenement” fuorum ; non habe- 


> of than capitalis Dom poteſtatem diſtringendi tenentes in demiui- 

Jun cu pred tenens offerat ei ſervitia debita & conſueta : 

hat Med yet Seifin had by the Hands of the Ten't peravail, or 

c. Seil eee for Life was good, if the Ld. accepted it. And it was (f)2Rol 46 

; eff, M, that if Ten't in 7) Tail makes a Feoffm. in Fee, if the Co. Lash a. 
he ub nor obtains Seiſin of his Rent by the Hands of the Piſ- 

eceivet{ntinuee, it is ſufficient to have anAſſiſe, and yet he cannot a- 

Paym. e on the Diſcontinuee, nor is there any Privity between 

eceire cn. The 4th Reaſon was drawn from the (g) Nature of (g) Crꝗac. 142. 

the Tt icRentin the Caſe at Bar, wh ich as it was ſaid hath zcroſoAſ- zit Sean 
to ber 1. lt is againſt Com. Right. 2. It is in Creation reddit (Þ) CAL ker a. 

c 3 H barren without Fruit, and for its Dryneſs is compared 


e done oa” © Stone: Summa petit ſcopuli, ſiccaque in rupe reſedit. 

„ but d lt is Redditus cæcus &. ſiccus; for it is a Rent remedileſs, "Wt 

h a dek ich cannot ſec any (z)Way or Remedy to attain to ĩt. And (0 Lit. Sed. 219 
tio oP + to be obſerved, That a _ (without any Eftate | 
1 5 2 in. 
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in Foſſeſſ. Rev'n, or Rem 'r) for which good Namely by As 

Rion is given, is not 2 Aſſets, until it be recovered fe- 

duced into Poſſeſſ. So an Eſtate as in Rent - ſeck, which de- 

ſcendeth, for which the Heir hath not Remedy, is not Aſſets 

until he hath gained Seiſin, for Want of Right, and Want of 

(a) x Co. 3. a. Remedy are in one Equipage. So one ſhall not be (a) re- 
Co.Lir,349-2.d. mitted to a Right remedileſs, as a 
Muc heſt. Caſe in the zd. Part of my Rep. & M.12.8 13H, 

int Terling & Trafford it was adjudged, That a Rev'n ex- 

(6) 2 428. peſtant on an Eſtate-tail was not (4) Aſſets, becauſe it lay in 
1Rol.Re 30 the Power of Ten't in Tail to dock and bar it at his Plea- 
357.2Ralep. fre: And thereupon it was concluded, That foraſmuch a 
19. uch firſt Seiſin which ſhould give Vigour and Life to this 
remedileſs Rent, and ſhould charge the Freehold,ought to bo 

given by him who hath a Freehold at leaſt, and not by him 

who hgth but a Chattel, therefore Seiſin given by him who 

had but a Term for Years was not ſuffic. And it was ſaid, that 

the Rent · ſeck in the Caſe at Bar was remedileſs in its Creat, 

becauſe it was created by Will; ſo that not only a Remedy 

for the Rent, but a Writ of Annuity alſo failed. But ifa Man 

ants a Rent by Deed out of cert. Lands, there as to charge 

No Land it is remedileſe, but the Grantee. may charge the 

Perſon of the Grantor in a Writ of Annuity ; and therefors 

it was ſaid that in ſuch Caſe, if he addeth a Proviſo, that it 

ſhall not charge his Perſon, it is void, unleſs he gives him 

Seiſin upon the Delivery of the Necd ; for ſuch Proviſo doth 

take away from theGrantee all his Remedy; and to avoid that, 

Litt. in his Chap. of Rents, puts his Caſe of a Rent-charge, in 

| which there was ſuch Proviſo, in which Caſe the Grantee was 
(e) Go. Lit. not (c) er his whole Remedy. It was further agreed, 
1468, Sect. aa That foralmuch as a Rent · charge, or a Rent ſeck was againſt 
com, Right, that in an Aſſize thereof all the Tertenants, f. 

the Tenants of the Frechold (who always are in Law intend- 

(#) Co, Lit. ed within theſe Words Tertenants) ought to be (4, named; 
1b.  asitin agreed in 9 E. 3. 13. 22 H. C. 24. 4. 33 E. 3. Af. 4505 Cl. 
And thereupon it was concluded, that if in Caſe of Difſcifn 

which le tortious, and Priyation of Seiſin, the Ten'ts of the 

Freehold ought to be named and made Party, 4 forticri, | 

the Caſe of Seiſin, which in this Caſe is Creation of Remedy 

for the Rent, the Ten't of the Freehold ought to be Party and 

. Er. in the Perfect. thereof; and he who hath a Ren 

(fy Ea. Lr. ath nat taken the Explees thereof, until he hath Seiſin by 
153. b. 360. a. the Hands of the Tenant of the Freehold ; for expleris de 
* rivantur de verbo eu ples, that is, to fill ur make up, or to malt 
d for he ho bath a Rent, (and eſpecially a Rent ſeck 

ath not a 1 and expleat, or compleat Eſtate in the 

— until he had Seiſin thereof, and when he hath Seiſ 

is Bftato is compleat and perfect, for he hath rea | 


ppears in the Mary. of 
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Patt VI. BARATDIMANT Caſe. 59 
heExplees, e. the Fruit and Commodity thereof. Vide rag. 
45.2. fol. 40. Item nec expletia capere poſſit, quia nond venit 
unpus meſfium nec viudemiarum; /i autem fruftus non mg. 
ros percepit, vet arbores praſtrauerit, iſta non debent dici 
expletia, cum ſint potius ad damnum quam ad commodun, 
And Lite. cap. Attormm. 12 5. was cited, if there be ſa Lord, () Lit. Sect. ge? 
Meſpe end Ten't, and the Ld. will grant the Services of the COL. 311. b. 
Meſne, altho in his Grant he doth not make Mention of tho 
Meſne, yet it is neceſſary that the Meine attorn, and not the 
Ten't peravail, becauſe the Meſne is Ten't to him, but Y) o- ( Lit. Sect. 396 
therwiſe it is where certain Land is charged with a Rent- Lit. 311. b. 
charge,or Rent-ſeck, for in ſuch Caſe if he who hath the Rent 
ts it to another, the Ten t of the Freehold ought to attorn 
to the Grantee, becauſe the Freehold is charged with the 
Rent, c. And if the Ten't of the Freehold ought to attorn 
to a Grant (as Litt. holds) a fortiori, the Ten't of the Free- 
hold ought to give Seiſin, For Seiſin is mote than Attorn- 
ment, for every lawful Seiſin includes Attornment; but At- 
tornm, doth not include Seiſin. And it appears by 21 H. G. 
g. J. That if the Tertenant, out of which the Rent-charge is 
_ be difſeiſed, and he who hath the Rent grants it o- 
r,t 


2 
Ve 


e Diſſeiſee cannot attorn, becauſe he hath not the 
Freehold, although he hath the mere Right to it, a fortiori 
Ten't for Years who hath no Freehold, nor Right of Free- 
bold, ſhall not give Seiſin of it. Laſtly, It was agreed, that 
it would be full of many (c) Inconveniences, if he who hath (c Cr.Jac. 142. 
not the Freehold ſhall give Seiſin; for then Ten't by Stat. 
Merchant, or Staple, Tenant by Elegit, Guardians, Grantees 
of Wards, £9c. alſo if the K. extends and leaſes over, all theſe 
might put Lords or Owners of Rents in Poſſeſſ. of the Rent 
ler, eee of which they had not any Seiſin within Time of 
Limitat. which will be very dangerous, and the Cauſe of 
many Suits and Troubles, and as to the Objection. ſt. That 
Payment by a (4) Baily would be a ſufficient Seiſin, it was a- (4) Antea $7.4; 
unleſs it works a ſpecial Prejudice to the Lord; as if Cr. Ie. 142. 
e Id. hath not been ſeiſed of his Rent within (e) co Tears, (% , Co. 10. a, 
ind the Tenant maketh one his Baily generally of his Ma- 
dor he cannot without «xpreſs Commandment of his Maſter 
pay this Rent remedileſs to the Ld. for that would be a ſpe- 
tal Prejudice to him, which a Baily without Commandment ,., 2 
 tannot do. And as to the Caſe of () 24 E.3.83. 4, it was a- Htz. Sc ac. 134. 
for there the Ten't pleaded the Paym. of the Rent by 
Hands of Ten't at will, and ſo ayowed the Paym, as his 
Own Paym. by the Hands of Ten't at Will. 4 H. 6. 29, B. 30.4. (J) Fit. Avow- 
(g) Replevin againſt V. he made Conuſance as the K's 'y 7. 
Bally; and ſaid, That the K. was ſeiſed of the Caſtle of Br. A ð] 71. 
Lanceſton as Parcel of his Dutchy of Cornwall, end of 
v Rent of 20 5, ifluing out of * Town of 7. and * 
3 
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all who had been Dukes there had been ſeiſed Time out of 

Mind by the Hands of thoſe who were dwelling and reſi- 

Cr. Jac. 665. dent within the ſame Town, and preſcribed to diftrain for 

it quories, Ec. And it was held a good Seifin, for the Rent 

was iſſuing out of the whole Town, and that all the Ref- 

dents and dwellers ought to pay it, in which Caſe he could 

not alledge Seifin by the Hands of any Perſon in certain, 

for the Seiſin given by one ſhall bind all, and it cannot be 

intended, that a Man can have Knowledge of all the Inha- 

| birants; wherefore, by the Advice of the whole Court, the 
Conuſance in ſuch Caſe was awarded good. 
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Hob. 88. 18 ulſt. IN Treſpaſs by Robert Smith againſt Stephen Gateward 
183-CrJac.152 & Gent, Quare Clauſum. fregit apud Horſington in Com 
Lincoln vocar Horfington Holmes, cum qui huſd averiis, vis 
egit, vacers & lidemibus depaſtus fuit 1 Aug. An, 43 H. 
with Continuance. The Defendant guoad porcos, pleaded not 


% 
\ 
* 


guilty: And as to the Reſidue of the Treſpaſs he pleaded, 
Naa wills de Stixwwold eſt antigua uilla, & contigue adjacet 
re ditt Clauſ. vccat Horſington Holmes, quodgue infra 
andem villam babetur, Ca toto tempore cujus contrar me 
weis bon non exiſtit talis habebatur conſuetudo, vis, qu 
*, , Jnhbalttantes infra candem villam de Stixwold edi in 
Fa aliguod autiquum meſſuagium ibidem ratione comm 
ranſiæ, & reſident ſug in eadem haluerunt & uſi fuerust 
e confueverunt habere Com. Paſtur in præd loco in gut 
| pro amnil S - 111d” bebus & equis, e aliis grelſis ani 
a communical 7 _bujuſinodi antigua meſſurg ſi 
infra Fred" villam de Stix, præd mcd & feria ſequewt 
r 4 . 05 
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PikT VI. GAaTEWARDs Caſe, 60 
dia quoliber anno ad omnia tempora anni, necnon pro bt 
ientil ſuis levam & cubant”, c. quolibet ann. ſuper pri” 
num diem Augriſti, & abinde uſque feſtum Aununciationis 
late Mar virginis tunc from ſeguen. And pleaded that 
he pred tempore quo fuit & adhuc eſt commorans & inha- 
bitans in the faid Town of Stiæwold, in an ancient Houſe in 
$. pred", and fo juſtified 3; upon which the Pl. did demur in 
Law. And this Plea began, Trin. 3. Zac. and was often- 
times argued at the Bar, and now this Term was openly ar- 
dat the Bench by all the Juſtices; and it was unani- 
mouſly-reſolved by all the Juſtices of the Common Pleas 
That the (a Cuſtom was againſt Law for ſeveral Reaſons. /) Cf. fac: ty2; 
1. There are but four Manner of Commons, ſe. Common 667. 
zppendant, appurtenant, in groſs, and by Reaſon of Vicinage, * C. EI. 553. 
this Common ratione commorant & reſident* is none of | | 
them, and (V) argumentum a diviſione eſt fortiſimum in ju- (5) Co. Lit. 
re. 2. What Eftate ſhall he have who is (c) Inhabitant in 718 J. 0a: 
the Common, when it appears he hath no Eſtate or Intereſt 363. of po # 522 
in the Houſe, (but a mere Habitation and Dwelling) in Re- 2 Leos. 44 _ 
ſpe&of which he ought to have his Common? For none can Godb. 96, 977 
bave Intereſt in Com mon in Reſpect of a Houſe in which he 
hath no Intereſt. 3. Such Common will be tranſitory, andal - 
together incertain, for it will follow the (4) Perſon, and for no | 
certain Time or Eftate, but during his Inhabitancy, and ſuch (4) Cr.Jac. 152. 
Manner of Intereſt the Law will not ſuffer, for Cuſtom ought (% Cr ac. 152. 
to extend to that which hath Certainty and Continuance. 
+ It will be againſt the Nature and Quality of a (e Common, 
for every Com. may be ſuſpended or extinguiſhed, but ſuch | 
a Commonwill he ſo incident to the Perſon; that no Perſon 
certain can extinguiſh it,but afſoon as he who (J) releaſes, Cc. (J) Cr jactięa 
removes; the new Inhabitant ſhall have it, 5. If the Laar, 
ſhould allow ſuch Common, the Law would give an Action 
or Remedy for it; but he who claims it as Inhabitant can 
have no Action for it. 6. In theſe Words, Inhabitants and 
Reſidents, are (g) included Tenant in Fee-fimple, Ten't for (g) Cr. Jac. 302 
Life, for Years, Tenant by Elegit, Sc. Tenant at Will, Sc. 
and he who "hath no Intereſt, | but only his Habitation and 
Dwelling 3 and by the Rule of all our Books without Que- 
lion, V Tenant in Fee-fimple ought to preſcribe in his own ( - Rol. Rep. 
Name, Tenant ſor Life, Years by Elegit, Oc. and at Will, Sc. 253. Cod pi. 
in the Name of him who hath the Fee, and he who hath aun 
0 Intereſt can have no Common; ſo that none that hath #* 3 * 
my Intereſt, be it but at Will, and ought to have Com- 
mon, but by good Pleading he may enjoy it. 7. No 
improvement can be made in any Waſts, if ſuch Com- 4 
mon be allowed, for the Tenants for Life, for (7) 1 Vent. 397+ 
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Tears, at Will, Fenant by Zleg:t, Stat. Gtaple, and Stat. Mer 

chant, of Houſes of the Ld. himſelf would have Common in 
the Waſts of theLd.himfelfif ſuch Pre ſeript. ſh auld. be allowed, 

which would be inconvenient. But two Differences were ta- 

ken and agreed by the whole Court. 1. Between a Charge 

in the Land of another, and à Diſcharge in his own Land. 

(Hob $6,118.'2. Between an (a) Intereſt or Profit to be taken or had in 
8 2 another's Land, and an Eaſement in anather's Land; and 
—ꝗ— « -4 therefore a Cuſtom that every Inhabltant of a Town hath 
2 Bulitr. 195. Paid a Modus Decimandi to the Parſon in Diſcharge af their 
: Tithes is for they claim not a Charge, ar Profit ap- 
-prender in the Soil of another, but a Diſcharge in their own 

Land: So of a Cuſtom that every Inhabitant of fuch a Town 

(6) Co. Lit. ſhall have a Way Over ſuch Land, either ra the Church or 
110 b. Cr lac. Market, c. that is good, ſur it is but (b)an Eaſement, and 
152.Cr.El.180, na Profit ; and a Way or Paſſage may well follow the Per- 
44 8 ſon, and no ſuch Inconvenience as in the Caſe at Bar. 8. It 
| 42 15 E. 4 was reſolved, That Copyholders in Fee, or for Life, may by 
20 b. Hob.118. Cuſtom of the Manor have Common in the Demeans af the 
„ _ 276, Ld. of the Manor, but then they ought ta alledge the (co) Cu- 
(bog. pl 81. ſtom of the Manor to be, guad quitibet tenens Cuſtowarins 
Hob. 85, Co eajuftiber autigui meſuagii euftomar', o. and not quod gui- 
31-0. 32-2. YJjbet iubabitaus infra aliquod antiquum meſuagium cuſt 
of mar, Ce. For a Copyholder hath a cuſtomary Intereſt in 
928 the Houſe, c. therefore he may have a cuſtomary 
Common in the Lord's Waſts; and in ſuch Cafe he cannot 
reſcribe in the Name of the Ld. for the Ld. cannot claim 
emmon in his own Land, and therefore of Neceſſity ſuch 

- Cuſtom ought to be alledged. Fide 21 E. 3. 34. See the gth 

- Y&) Co. 32.4. Part of my Reports, Foiſton's Caſe, 31, 32. Another (4) Dit- 
T 8 ference was taken and agreed, between a Preſeript. which 
18. b. always is alledged in the Perſon, and a Cuſtom, which al 
ways ought to be alledged in the Land: For every Preſerip- 

tion ought to have by Common Intendment a lawful Be 

innins, but otherwiſe is it of a Cuſtom ; for that ought to 
bo reafonable, & ex ceria cauſu rationabili (as Littleton 
faith) eſatata, but need nor be intended to have a lawful Be- 
_ . Signing, as Cuſtom to have Land devifable, or of the Na- 
dare of Garelkind, ar Borough Engliſh, Ge. Theſe un 
the like Cuſtoms. are reaſonable, but by common Intend- 
ment they cannot have a lawful Beginning, by no Grant, or 
Act, or Agreem. but only by Parliam. See alſo far this Matter 
2 Caſe. Alſo it was agreed, that the Cuſt. of a Manor 
that Dom pro tempore ſhall grant Lands cuſtomary, i 

, and Tenant at Will may well do it, and fo 20 H. C. 

b, by the Cuſtom of the Court of Common _ 

4 | 
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PART VI. GATEWARDꝰV Caſe. 61 

the Chief 4 3 2 fan's _—_ 2 and ny (4) 4 Co. 23 b. 

Cuſtoms are : in s, he who grants them Dyer 71. pl. 44. 

hath an Intereſt in the Manor or Office, and — 4 is 20 H. 6. . K 

made good by the Cuſtom. And 19 R. 2. Action ſur le 

Caſe 52. A dle of the Hundred | have 3 Gallons of . Rol. 108. 

Beer of every Brewer who ſells within the Hundred, caaſa 9 Co. 51. a. 

ſußra. But a Cuſtom, That an Inhabitant or Reſident, 

2 grant or take any Profit, is merely void. 9. It was re- 

ſolred, _ the — — been alledged, That quili- 

bet pater familias infra aliguod antiquum Meſſuag. c. it . 

Nt be alſo infullcient or the Corte and _ 

fad; and if he hath any Intereſt, he may be relieved as a- 

forelaid. - Vide 7 E. + 26. &. 15 B. 4. 29. b. 9.32.18 E. 4. 

.J. 29 E. 4. 10. b. 18 H. 8. 1. B. 19 H. 8. reported by Spit 

nam that ſuch Cuſtom is not warranted by Law, and fo was 

it edjudged in this Court, Trin. 33. Elia. Rot. 422. See the 

Book of Eutries, Treſpaſs, Common 6. Vide 9 H. C. cz. l. 

E 6, Dyer yo. Jam Cale. Note Reader, the Law in pyer 70, 71; 

this general Caſe well reſolved, and no Book in the Law is 

ned againſt it; and hereby it appears how Pleaders ma 

ately plead in theſe and the like Caſes ; and obſerve we 

That the Cuſtom in the Caſe at Bar was inſufficient and re- 

pugnant in ig ſelf; for it was ed, that the Cuſtom of 

the Town of S. was, that every Inhabitant thereof had u- 

ſed, Oc. to have Common within a Place in the Town of 

1 which was another Town. Vide 21 Eliz. Dyer 363, 
27. 
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| CarzsBry's Caſe, 
Cr. Jac. 141, Eorge Catesby brou ht a Ouare Impedit of the Church 
a N G of Wiſhton in the gh s Northampton, againſt the 
E. Biſhop of Peter berougb, and Walter Baker Clark, and the 
Plaintiff counted, That Thomas Catesby his Father was ſei- 
ſeegd of the Manor of Viſbton, &c. to which, Oc. in Fee, 
IND and preſented Francis Foſter his Clark to the ſaid Church 
who was admitted, inſtituted and inducted. Paſch. 34 E 

liz, T homas Catesby levied a Fine of the ſaid Manor, to 

which, c. tb Henry Yelverton Eſq; and Thomas Heſilrigge, 

and to the Heirs of the ſaid Henry, to the. Uſe of himſelf 

for Life, and after his Deceaſe, to the Uſe of the Plaintif 

for Life, and afterwards Thomas died; after whoſe Death 

the Church became void, by Deprivation of Thomas Foſter 

canonically made, 15 Fanuari 1604. and yet is void, and det 

ſo it did appertain to him to preſent ; and the Defendants MI Rig 

did diſturb him. The Biſhop confeſſed the Seifin of Th. long 

mas, and the Fine, and the Uſes thereof, and that the {Ml theft 

Church is now void by the ſaid Deprivation, as the Plaintif For. 

hath counted ; and farther pleaded, that at the Time of the | 

(a) Palm. 310, £54 Deprivation, ./a) ſcil. 24 Feb. 1604. he gave Notice of (hi. 
a the ſaid Deprivation to the faid George Catesby then PW out o 
tron, c. and that the ſaid Church remained void per r N. e: 

menſes after the ſaid Notice, wherefore the ſaid Biſhop, # 

Ordinary, after the ſaid fix Months, viz. 12 die Augylly 

(b) 2 Inſt. 360. 1605. fer lapſum remporis, did collate the ſaid V. Bak 
1 2%. the other Defendant, Qc. as it was lawful for him to do. Je de 
which the Plaintiff ſaid, that it appeared by the Plea of tie , 4 


Poſtea 62. b. 

2 Init. 360,74. Biſhop, that he did collate Þ) infra tempus ſemeſtre prove fira p 

wy fac. bs „ mum poſt diem Mitiæ: Et nota that, the other Defendant foe 
, . ole 


1 Leon. 31. Pleaded the like Plea; and the Plaintiff made the like Re 
4 Leon. 180. plication z and on the ſaid Replications, the Defendavts di 
apr 5, leverally demur in Law. And the only Point in this Cub 
Moor 40. was, Whether the fix Months ſhould /c, be accounted acei 


Dall. in Keil. ding to the Computation of 28 Days to a Month, for the 


way 207. 3- - the tix Months were paſt, and the Ordinary had well cola lex 
Laich. 14, 16. or whether the Computat. ſhould be according to the Ka” 20 
Dall. 42. dar, and then the 6 Months accord. to ſuch Computat. e 7 „ 

ä ov . 


3 


Part VI. CartsBy's Caſe, | 
dot paſt; And this Plea began, Trin. 4 Jacobi, Rot. 1928; 
ind uf — ** at Bar and Bench, it was adjudged for 
the P and the principal Cauſes and Reaſons of chebgudg. 
ment were theſe. 1. (4 Tempus ſemeſtre, being ſpoken 


half a Year, or ſix Months, ſtil. tales 6 menſes, qui conficiunt 


Speech, between the fingular Number, as a twelve 
Month, includes all the Year, according to the Kalendar, but 
twelve Months ſhall be reckoned according to twenty-eight 
Days to each Month. 2. ( Verba accipienda ſunt ſecundum 
ſubjectam materiam, and becauſe this Computat. of Months 


Church, which they beſt know. 3. It appears by the Stat. of 
Weſt.2. cap. 5. that ſuch Computation ought to be made, c. 
For /i tempus ſemeſtre non tranſterit, Sc. tunc adjudicentur 
lamna ad valorem medietatis Ectleſie per unum annum: fo 
that the Stat. intended to reckon by the Year, and. not by 
Months. 4. It is commonly faid in our Books, that if a Year 
and a Half be paſt, Title is devolved to the King to preſent 
by Lapſe, whereby it appears, that the Computation ſhall be 
according to the Kalendar, and not according to twenty-eight 
Days to the Month, for that doth not amount to a Year and 
« Half, 5. When the Computation is doubtful, it is good to 
determine it for the Relief and Remedy of him who hath 
Right, and for the Advantage of Right, to give him the 
longeſt Time; to the End that he loſe not his Right: And 
theſe were the Reaſons that were given of this Judgment. 
For Authorities, a Reſolution of this Court tempore E. 2. in 


(which belongs to Walmeſley Juſt.) appears a Writ awarded 


lcie Templi in Anglia quand Af. ultime preſentationis 
quan per breve noſtr arraniavit coram dilecto & fideli no- 
ſiro I. de C. Fuſticiario noſtro, Oc. verſus G. de W. de Eccle- 
la de M. vacante, & ad ſuam preſentation” ſpectant ut dice- 
bat, Advocationem illius Eccleſie diſrationavit in Curia no- 
ra per Breve noſtr de Fudicio. Vobis obtinuerit demandare 
uod ad præſentation ſuam idoneam perſon” admitteretis ad 
Eccleſiam ſupradif, vos ut accepimus lapſis & computatis 
ulis diebus a morte Rectoris Ecciqſiæ illins, uſpue ad nu- 
mer octies viginti & octo dier continue ſeguentium, qui ſea 
Wenſes facere videntur afſerentes pred Eccleſ. authoritate 
Milli, ratione lapſus hujuſmodi ſemeſty” remporis ad vos ca 
bice legitime fuiſſe devolut, idoneam pgfſon' ad mandat naſtr 
red ad præſentat pred' Magiſtri admittere diſtuliſtis ad 
nd, in itins Magiſtri prejudic\, & exhereditar manifeſt” 
A gitur quia in vacations Eevig/car”, ſecund lagem & con- 
222 ſuetudi nem 


„ 3 in the ( 4 Cr. Jac. I 41: 
fngular Number (as it —_— by the Dictionaries) ſignifies —_—_ 100. 


dimidium anni. And there is a great Difference in our ordi- _ 1139. 


() 2 Inſt. 368 


concerns thoſe of the Church, there is great Reaſon that the Lit. Rep. 19. 
Computation ſhould be according to the Computation of the 3 Keb 


the c written Book of Caſes in his Time; in which Book, OC. Jac. 167. 


. . Mr 2 Inſt, 360. 
out of this Court, in theſe Words. Rex vererabili in Chriſto; 2 Rol * py 383. 


W. eadem gratia Lincoln. Epiſcopo ſalut. Cum Magiſter mi- 364. 


. 
Fe he 
Co. Lit. 1 1 and not ſecundum numerum ſingulorum dierum, Cc. Allo 
—— Jac. 141, Narrow in his Reading in the Time of H. 7, was of the 
Jenk.Cent.2 82. ſame Opinion. And Spelman Juſt, - 
21oft. 360, 674. (een in the Book of Telverton Juſt.) reſolved in the Time of 


z Rol. 521. 
522, 363, 364. 


Stud. cording to the Kalendar, and not by the Weeks, And of 


CartteSBYs Caſe. Parr yt. 
Suetudinem hattenus obtentam & uſjtatam in regno noſtro 
hujuſmodi tempus computari debet, non a die mortis Recfo- 
vis, ſed a die ſciautiæ Patroni, uſyus ad ſex menſes cumple 
tus, non juxta numerum ſingulorum dierum, ſed juxta ny: 
merum ſex menſium, gui menſes in Kalendgrio computan- 


tur, am, magiſtrum fre ſintat ionem ſuam ad Eecigſian 
illam indebits defraudars unleutos, uobis mandamus firmiter 


injungentes, guad ad pra ſintat ionem prædictam idonsam 
perſonam admitiere non differatis ad Eacleſiam ſupradictam. 
Teſie, We. And altho' now the Law is taken, that the fix 
Months ſhall be (a) accounted from the Death, and-that in 
ſuch Caſe there needs no Notice. Yet, (begin it when it 
47 there by the Award of the Court, that the 

ſhall be accounted according to the Kalendar, 


a Caſe (which I have 


H. 8. in theſe Words; A Matter in Law wes put to 2 Juſt. in 
the Time of K. HS. to have their Opinion, and Reſolution, be- 
tween the Biſhop of Lincoln and one Dr. White, how the fix 
Months ſhould be accounted in a Quare Impedir, whether 
according to four Weeks to a Month, or according to the 
Kalendar, ſcil. Septemb. Oftobr. and they by the Advice of 
their Compan. ſaid, that the 6 Months Id be accounted 


ſuch Opinion was Wray Chief Juſtice, which I my ſelf heard, 
And with this Reſolution agreed Popham Chief Juſtice of 
England, Flemming Chief Baron, all the other Juſtices 
at Serjeants-Inn in Floetſtrret. And notwithſtanding a Writ 
of ( Error was brought on this Judgment in the King's 
Bench, where the Judges for the Reaſons and Cauſes afote 
faid affirm'd the Judgment. 


har VL 1 


Mich. 4 Jacobi. 


In Communi Banco, 
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Sir Moriz Fixc HA Caſe. 


ve 
of 
in * a Replevin between Avery, and Daniel Crat, which Co. Kat. 591. 
be- 4 in Communi Banco, Paſceb. 1 Jacobi, Rot. 16 1 0. nu. 10. ( 
fix Wl © and intricate Pleading, the Caſe was ſuch: Xatha- Siderf. 190. 
ce vine Lady Moyle was ſeiſed of the Manor of Zeamſton in the 
he County of Kent, for the Term of her Life,the Rem'r to Ka. 
of MW tharine Lady Finch in Fee: And afterwards the Lady Finch 
ed took to Husband Nicholas Seintleger, Hill. ro El. Serntleger 
of WM and his ſaid Wife, and one Auth. Deal, levied a Fine of all the 
rd, Demeans of the ſaid Manor, (by certain Quantity of Acres 
of W which included all the Demeans of the Manor) to T. Finch 
ces Wl and bis Heirs, who granted, and rendred the Demeans of the 
ſaid Manor to the ſaid Dea! for fifty Years, from the Feaft 
g's Wl of St. Michael then laſt paſt, —_— 5]. Rent, and grant- 
te ed the Reverſion to Seirtleger, and the Lady Finch, and to 
the Heirs of the Lady Finch : which Fine was levied accot- 
ding to certain Indentures before made between the Par- 
ties, whereby, amongſt other Covenants, it was agreed, that 
the ſaid Nicholas Seintieger, and the Lady Finch, &c. ſhould 
hare free Tiigreſs and Egreſs, in and out of the faid Manor, 
for them, their Steward, Servants and Tenants, to hold the 
Court Baron, in and upon the ſaid Demeans: And it was a- 
vert d, that the ſaid Demeans, together with the Services, 
dete à tempore levationts finis, durante tota vita of the ſaid 
Katharine Lady Finoh, at Eaſtwwell, & alibi in the County 
of Kent, communiter cognita, habita, reputata & nuncupa- 
'a fer nomen Manerii de Beamſton. And afterwards by In- 
h, denture tripartite, Am 16 Elis. between Sir Thomas He- 
— way es Anne his Wife, of the firſt Part, Seintieger and 
his ſaid Wife of the ſecond Part, and Sir M. Finch of the 
third Part, it was covenanted and agreed, that Seintieger aud 
the fuld Kazhgrine his Wife, ſhould levy a Fine of the * 


„ „ü 2 — * 2 dt. Bhs Ka 
: 
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of Faſtwell, Porbury, Setons, Willington, Ucking and Ulley, in 
the County of Kent, and of all other Lands, Tenements and 
Hereditam. of the ſaid Katharine in the ſaid County of K. 
except the Manor of Zeamſion in the ſaid County, to the Uſe 
of Rub. Lady F. for Life, and afterwards to the Uſe of the 
faid Sir M. Finch in Tail, with divers Rem'rs over, which Fine 
was levied accordingly, in which as many Acres were con- 
tained, as were ſufficient to pals the ſaid Demeans. Aut. Dea! 
being poſſeſſed of the ſaid Intereſt of the Term as aforeſaid, 
made his Will in Writing, and thereof made Moy! Deal his 
Son his Executor, and Anno 19 Elis. died, the ſaid . then 
being of the Age of 3 Years, and immediately after his Death, 
Adminiſtration of the Goods of the ſaid At. Ratione mi- 
noris ętatis of the ſaid M. Deal, was committed to one Robert 
Thomas, and afterwards, Anno 23 Elis. Seintleger and Kath, 
his Wife levied a Fine of the Manor of Beamſton, and of di- 
vers Acres ſufficient to paſs all the Demeans, to the Uſe of 
Seintleger, and Kath. his Wife, and to the Heirs of the ſaid 


- Kath. until the ſaid Seintleger, with the Aflent of the faid 
Kath. his Wite in Writing, figned and ſealed by him, decla- 
red to what other Uſes, and then to the ſame Uſes. Rob. T bo, 


the Adminiſtrat. demiſed the Tenem. aforeſaid, to Pa. Lofty 
for 10 Years, and afterwards the faid K. Lady Moyle Anno 
26 Elis. died, Pa. L. entred Anno 27 Elis. Seintleger, with 
the Conſent of his faid Wife, accord. to theſaid Limitat. de- 
clared the Uſes of the Tenem. aforeſaid, to be to Hancock 
and Sturges, and their Heirs, who ejected Pa. L. and did there- 
of enfeoff Glanvile and Sturges, and their Heirs, to the Uſe of 
R. Lady Finch for her Life, and after to the Uſe of H. Finch, 
her younger Son, and Urſula his Wife, and the Heirs of their 
two Bodies. Pa. Lofty the Leſſee of the ſaid Adminiſtrator, 
reenter'd, K. Lady Finch died, the Rent reſerved by the ſaid 
Fine, de Anno 10. was arrear for 13 Years ended 44 Elis. and 
For the ſaĩd Arrearages, the Def. as Baily to H. Finch, diſtrein d, 
and the Pl. Leſſee of Sir M. F. brought a Replevin. And in 
this Caſe 4 Points were moved, and argued, as well at the Bar, 
as this Term, by Daniel, Warberton, Walinfley and Coke Ch. 
Juſt. at the Bench. The firſt Point was, whether by the Fine 
of 10 Elis. in which was ſuch a Grant and Tender, as is afore- 
ſaid, the Manor was deſtroyed for ever, and that was called 
the deftroying Point. 2. Admitting the Manor was for ever de- 
ſtroyed, whether the Except. in the faid Indenture of 16 H 
by the Name of the Manor of Zeamſion, be ſufficient to ex 


_ cept; and ſave the Manor out of the Fine of 16 Elis. levied 


to the Uſe of the ſame Indentures; and that was called the 
ſaving Point. 3. Whether the Leaſe made by the Adminiſtrat. 
ratioue minoris ætatis, for 10 Years, be you or not, and that 
was called the mak ing Point. The fourth and laſt Point was 


-whether there needed any Attornm. or that the Regreſs of Pa 
Lofty the Leſſee for Part of the Term, eil. for 10 Years, ſhould 
amount to an Attornment; and that was called the perfecting 


marr VI. Sir MorrIE Fixcu's Caſe: 64 
Point. As to the 11, It was reſolved per tot Cur”, that altho' at 1 
one Inſtant the Demeans were granted and render d to Sand K. A 
Lady F. and tothe Heirsof K. ſo that there was not any Tranſ- | = 
mutat. of any Poſſeſſ. yet the Demeans being once by the Act of a 
the Party abſolutely ſevered in Fee-ſimple from the Services of I 
he Manor, the Manor is deſtroyed for ever. And a Differ. was pl 
taken between the Act of thePartics and the Act of the Law: 
For if there be 2 Coparceners of a Manor, and on a 'a) Partit. (a)13H.626 a. 
the Demeans are allotred to one, and the Services to the other, 2 Kol. 122. | 
in that Caſe, altho' there is an abſolute Severance, yet if one | 
dies without Iſſue, and the Demeans deſcend to her who hath x 
the Services, the Manor is revived again; becauſe on the Par- | | 
| 


tit. they were in by Act of Law, and the Demeans and Services 
were united again by Act in Law. And fo was the clear Opin. 
of Thorpe and the other Juſt. in the Time of Z.3. as T hirning 
Ch. Juſt. reports in 'b) 12 H.4. 2 5. b. And the Caſe intended was (5) Br. Extin- 
the Caſe of Hugh Audley E. of Gloceſter, which began 17 E. 3. 
72, 4. B. but there was not reſolved. Vide 18 H.6. 26. a. acc. 
80 if on a Partition an Advowſon appendant is allotted to one, 
and the Manor to the other, and afterwards one dies without 120] 
Ifue, whereby the Law unites them again, in that Caſe the 1 
Advowſ. wh ĩch was once ſevered, is now appendant again. Al- Wu 
þ it is agreed in 26 17.8, 4. 4. that if a (c)Partit. be made of ( 


, ; 2 Nol. 122. 
Manor betwixt 2 Coparceners, and on the Partit. each hath * 41. b. 


uiſhment 13. 
itz. Exrin- 


guiſhmene 5, ("8 


Parcel of the Demeans, and Parcel of the Services, becauſe each Cr. El. z9, i= 


of them is in by Act of Law, each of them has a Manor. But B. Manor 1. ih 
if a Man has a Manor, and he grants Part of the Demeans, | | 
and Part of the Services to another, he ſhall not have a Ma- 


nor, for a Man by his own Act cannot create a Manor , = 


at this Day; and ſo it appears, that (4) furtior & po- . 
tentior eſt pte legis 12 homin'. As to the ſecond (OS 
Point, it was objected, That foraſmuch as in anno 10 El. the Ma- 2 Rol. 31g. 
nor was deftroyed, it could not be excepted by the Name of the 2 - . 
Manor in aud 16 El. and that for 3 Reaſons. 1. The Time of 10 > whe 67. b. Will 
jor6 Years is not a (e)ſuffic. Time to gain a Reputat. but it wasur- Co. Lit. 338. a. | 
ged ĩt ought to be aremporecujus, & . As when Land paſſeth as 2 ROGUES.” 

zppertain. to a Houſe, it ought to be averred to be uſually occu- Gi. Car. 208. 

pied with the Houſe a tempore cujus, &c. as appears in Hill and 

Gr.Caſe, Plosv. Com. 170. b. 2. The Averm. that from the Time 

of the Levying of the Fine during the Life of the Lady E. it was 

known wy reputed for a Manor was impoſſib. for it could not be | 
reputed and known immediat. after the Fine levied, but Time 1 
ought to give a Name and Reputat. W „ eee the ſaid bY 
Fine was levied of the Reverſion; for the Lady M. had v_ 
the whole for the Term of her Life, and ſuch Reputation and RY 
Conuſance could not be of a Rev'n expectant on an Eſtate for os 
Life, as it might be of aPoſſeſſ. 3. Altho the () Reputat. of a (f) a # 
bs, ul Name will ſerve in Grants or Conveyances, yet it will 67. wh 25 
dot ſerve in judicial Proceed. of the Law, which are framed by Cr. El. 524, 
leuned Men; and theref by the ſaid Fine of 23 El. which is à 727, 798. 
dicial Proceed. of Law, that ſhall not paſs by the Name ofag) 37 * 


Manor, which zu Truth and in Law is not a Manor. But it was 


Sir Moyts Fixcn's Caſe, PA Rr VI. 
reſolved, That the Racapcen as this Caſe is, is ſufficient to 


except the Demeans and Services by the Name of the Ma. 

nor, notwithſtanding the Manor was deſtroyed.” r. It was the 

(s) Yelv. 191. (4 good and true Intent of the Parties: For the Lady Finch 
. El. 524, and the others who were Parties to the Fine and Indentures 
Pala 256. of 10 Ei. did not think of any diſmembring or deſtroying of 
2 Rol. Rep. 67. the Manor: For in the ſame Indenture Proviſion was made 
to have ingreſs and egreſs to hold the Courts of the Manor, 

Alſo all the Parties to the Indenture of 16 El. thought that 

it was a Manor, (of whom Sir Moyle F. was one) for by the 

expreſs Words it is excepted by the Name of a Manor, and in 

the Fine of 16 El. divers Manors are named, but no Mention 

of the Manor Beamſton, for that was intended to be except- 

ed; but it is by the expreſs Name of the Manor of Beal; 

mentioned in the Fine of 23 El. fo that the true Intention of 

all the Parties appears, that it ſhould be excluded out of the 

Fine of 16. and included in the Fine of 23. And it is well ſaid 

(3) Wing. Max. in Hill and Granges Caſe, Plow. Com. 170. b. It is the () Of 
* fice of Judges to take and A . the Words which the com- 
mon Pec ple uſe to expreſs their Meaning, according to their 

Intents, and not accotding to the very Definition. And Bra. 

fon faith, Nihil tam conveniens eſt naturali equitati, quam 

F voluntat Dom volentis rem ſuam in alium transſerre ratam 
ſe) 1 Co. 100.2. habere. And altho' generalis regula gencraliter (c) eſt intel. 
) Sg.“ ligenda, yet the ſaid (4) Rules are principally to be obſerved 
13. 2. in Wills, and alſo in Caſes of Uſes which were but e) Trufls 
= yy and Confidences between Man and Man. And to that Purpoſe 
Cr 81228 Shelley's Caſe in the firſt Part of my Reports, and (/ Carter 
(e)1Co.121.b. and Ringſtcad's Caſe there vouched were cited and applied 
ee Purpoſe. 2. Foraſmuch as the true Intent and Mean 
Bacon's Leg ing of the Parties appears, why ſhould not we as Judges adjudge 
5, 6, 7, J. &c. it good?It has been objected, That the Thing excepted is not 
(f )Cr.El.208. well named: For in Law Heamſton is not a Manor, for it was 
3 Ci. b. deſtroyed by the Fine of 10 El. and for that Deſtruction, the 
1 And. 245, Exctption of it by the Name of a Manor ſhall be void. In 
Owen 84. the Argument of which Point it was ſaid, That the Law doth 
not favour Advantages of Miſnoſmer more than the ſtrict Rul: 

of Law requires,neitherinWrits which may be abated,and nev 

urchaſed, nor (eſpecially) in Grants or other Conveyances 

in which Caſe the Party has not Remedy to have new, And 

(2) Br. Miſnoſ- therefore if two be joined in one Writ, the one ſhall not plead 
_— „. (8) Miſnolmer of the other, as it is agreed in 14 U. 6. 3.4 
21H. 6. 27. b. In an Action againſt ( þ) Husband and Wife, altho' they ar 
21 E. 4. 71. b. one Perſon in Law, yet the one ſhall not plead Miſnoſme! 
— * 45. of the other. 33 E. 3. Maintenauce de lie 63. In Treſpab 
Dod. pi 44 in Holderneſs apud M. the Def. N (in Reſpect of ſont 
3 H. 6, 2200 Miſnoſmer) that there was no ſuch Tewn, Hamlet, or Platt 
ir. miſnoſi. 4 Tnown, Cc. The Pl. replicd there was, without ſhewing i 
certain, either that it was Town, Hamlet, or Place known, * 


— , 
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all that inDeteſtat. of nice and dilatoryExcept. And it ws alſo 

obſerved, That till chis Generat. of latè Times it was never read 

in any of our — be any . politic k or corporate endea- | 
wut d or attem pte any Suit to avoid any of their Leaſes, , 10Co. 1244 
Grants, Conveyances, or — of their own s for the Miſ⸗ * 
noſmer of theirtrue Name of Corporat. but after that «Window 

uns opened to give em Light to avoid their o. Grants for the 

Miſhoſm. of themſelves, what Suits and Troubles thenee enſu- 

ed every Body knows. But it was ſaid, for every curious or wice ha 
Miſnoſm. God forbid, that their Leaſes, or Grants, ge. ſhould 

be defeated ; for there will be a found Difference betw. Writs 

and Grants, and in all Caſes this is true, 94 (>) apires juris 74) Co. Lat. 283. 
non unt ſuru. But it was reſolv. that as this Caſe is, there was 2-b.304.b. Noy 
« ſuffic. Name in Law to make the Except. good. Por women 39190091262. 
licitur a noſtendo, quia notitiam facit, and in this Caſe it is a. 

rerred, - egitim fuit per nomen, Ec. So that it is not only 

rm, but cognitum, which ĩsmore; and by true Ety mology 

and A Cognom” major eft ex ſanguine trackum, bot inthin. 

I oft, 


agnomen extrinſec” ab eventy ; and yet the Law dot! 

not tegard this preciſe Propriety of Words. For if a Grant be 
made to « Baſtard by the Sitname of him who (as is ſuppoſed) 
begot him, it is good, if he be known by ſuch Name. So if a 
Rem'r be limited Rich. filio Rich. Mar wvooa, it is good, al- 
tp he be a ſe) Baſtard, if in vulgar Reputat. and Knowledge (lik. 3. 19.8. 
de be known by ſuch Name, as the Book is in 39 E. 3. 11.4. 1 Rol. 359. 
ind yet in Truth and in Law he is vullins fil, for of a Baſt, it is 8 3 
"id, Cin purer oft Popmins, puter oft /ibi nullus, & omnis; los f, 

„ui pater oft pupulus, nom habet ille patrem. - Swinb.52,310. 
ud £.3.19.9, there is notable Caſe. (4 Richard Thomghm ©: ©! — 4a 
dad Iſſthe by one Johan before Marriage Agnes, and afterwards Moor 43 
married Johan, and made a Feoffim. in Fee, and took back P-t. 67. x. 
in Eſtate to himſelf for Life remanere inde netæ fil Bred” 222550 . 
Rithardi & Fohann', and agreed that it is a good Rem'r, 2 fel. 43. 
vithout any Averm. that ſhe was known to be their Daugh- 
tef, as it was in the ſaid Caſe of 39/e) E.. but there it was (e) 39 E.3.1t.2, 

fied that « Baſtard is not their Daughter in Law, and Antes. 
re the Rem'r void: But there Hachd. gave the Rule 

ind faid, it is found that the Daughter was born before the 
Marriage, ſo that by rheir Marriage after ſhe was their Daugh- 
ter. In which it is to be obſerved, that altho' by the Com. 

„ The was not their Daughter; yo becauſe ſhe had Co- 
bur by the Feclefiaſt. Law, which ſaith, ( 5 ſulſeguens () Suiab. 318. 
urimonium tollit precatum precedens, th is Colour is ſuf- 
Rent in Caſe of 4 Conveyance to make the Remain- 
det 2 Aud fo note a Difference between a Deſcent 
i Purchaſe; and therewith exprelly agteeth 33 K 13. () Hob. zz. 
lh 715 85. a. 5. W. Abbot of Worveſt. by the (g) ame . Lit. 3. a. 
** Aber of M. by his Deed, with the Conſent of his Co- 5 2 * 
ent granted to the Burgeſſes a Common of Paſture C. 21. 4. 
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in cert. Lands, and altho his Chriſt. Name was miſtak t 

No. Lit.3.2- foraſmuch as there was a ſuffic. (a) Certainty to — 

8 Name of the Grantor, ſc. Abbot of IF. for that Reaſon the 

SgSgrant was adjudg. good; for in this Senſe it is true, (b) Nibi! 

acit error nominis cum de corp, conſtat, but otherwiſe it isof 

1. . a Writ; for there if the Abbot be named by a falſe Chriſtian 

** m—_ Name, the Writ(c) ſhall abgte, becauſe he may a new 

1- Co. 126. a, Writ, and therewith agree 1 8E, 3. 8. ö. x 5 H.1.1.b.89 22H.s, &c. 

co. 21. h. As to the 2d Object. which has been made, that in this Caſe 

there was not a ſuffic. Time to make the Reputat. of a Manor, 

and that Time out of Mind is requiſite in this Caſe; it was 

wered and reſolved, that there is a Difference between a 

itle to a Thing to be created and claimed by Preſcript. of 

Time, and the Name of a Thing in eſe to make it paſsin a 

Conveyance, for no Man canclaim Rent, Common, or other 

Profit of Inherit. by Uſage, but he ought to claim it by Pre- 

ſcript. a temp. cujus memor, &c. forſuch Time is requiſiteby 

the Law; but to make a Thing in Ye paſs by a Name, there 

needs not Time whereof, £9c. but ſuch conven. Time that it 

may be known by ſuch Name, And it will be asked to what bug 

Places ought ſuch Knowledge to extend ? To all England? Whit. 

Or to all the County in which the Land lies? Or to what o the 

Place ? To that it was anſwered and reſolved, that it extends l bi 

only in Law ad viciuetum of the Town where the Land lies, 

for there the Knowledge ought to be, where it ought to be 

ied, and that is in vicineto of the Place where the Land lies 

For the Name of a Manor or Land, orother local Thing isto 

de tried, where it lies, becauſe it is local; as the Name of the 

— is to be tried where the Writ is brought, becauſe it is tran- 

fitory; and therefore it was agreed, that the Houſe in the Sn 

- now of late called Erceter Houſe, and the Houſe in Fleerſt, 

w called Zorſet Houſe, have within theſez Years gained ſuf 

c. Names amongſt all theirNeighb. to know it by fuchNams 

8 to diflinguiſhthe ſame Houſe from other Houles. 

n 41. £.3. Maintenance de hre 49, the Caſe was, that in Truth 

there was a Manor called Aſplegiſe, and it was alfo known by 

the Name of Aſple only, and there in a Prec. brought 

of the Manor by the Name of the Manor of Aſple without Ad- 

dit. the Tenantafter the View, demanded Iudgm. of the Writ, 

becauſe the Manor pyt in View was the Manor of Af 

Fhlegiſe ; to which the Demandant ſaid, that the Ma. 

vor put in View is known by the Name of Aſple, and 

thereupon Iſſue was taken. In which it was obſerved. 1. Tha 

the Plea for the Maintenance of the Writ was, That the 

Manor is known in the preſent Tenſe, which is intended, the 

Day ofthe Writ purchaſed withoutany Preſcript. 2. That althe 

a Manor cannot begin within Timgof Memory, yet « Mano 

nay acquite a Name to be demanded in a Præcipe vübiner 

ven. Time. And 3. That ſuch Name acquired by Knoy 75 
the * is ſuffic. without the true and proper Name. 

H. 6. 32. J. ſor in that genſe it is true, de num profpr non N 


* 
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arundum, dum in fubſtantia non erretur, quia (a) nomina 


mobil” funt, res autem immobiles, In(b) 45E.3.6..ina Qua- 
1: Imped, of the Church of F. the Def. pleaded, that there 
u 00 ſuch Church in the County where theWrit is brought; 
ifterwards Iſſue was joined that there was a Ch. in the ſame 
County known by the Name of H. for Finchd. who gave the 
Rule there ſaid, if any Ch. in the County be known by ſuch 
Name, it is ſuffic. to maintain theWrit,which agreeth with the 
Book of (c) 41 E.3, In 2 1H. 4. 4. b. In Treſp. verſus Fohann' 


66 


I * 


(% A1 E. 3. 


Herne Abbatem 8. Fobannis Bapriſi de Colcheft. The Ab. de brief zg. 
bot pleaded, that he was founded by the Name of the Abb. Antea 65. b. 


 Withe Ch. and Monaſt. of St. John Bapt. c. The Pl. faid, that 
" MWiizAbbot was known by the one Name and the other, and 
, ocolſſue; in which it was obſerved, that it is ſuffic. to ſay, 
: Whhtthis Abb. (without ſaying and his Predeceſſ.) was known 
- Why ſach — Ergo, — _ not 7 = — = 
Ez. 5. a. there it a if a Chapel be in the Time of H. 3 
F PE 
t 
t 


ud when it became void K. H. z. preſented go it as to a Ch' 


nd ſo did E.r, and Ea. and afterwards E. 3. being diſturbed, 


ta Quare Imp. as to a Ch. and there Cavendiſh Ch. 
. faid, That after the ſaid Preſentments had been receiv, 
t MWothe ſame Chappel as to a Ch. I fay it is not now a Chap- 
ls el but a Ch. By which itappears, that the ſaid Rule is true, 
„ lat now” ſumt mutabil res autem immobiles. And therewith 
e oreth 11 Hg. 18.5. where the Caſe was, that a Parſon had 
23 Wu Annuity by Preſcript. of a Vicar. and afterwards E. 3. when 
theVicar Ged. preſented one J. as Parſon, and ſo were all his 
vceeſors preſented as Parſons, and the Parſon made a ſpeci- 
l Preſcript. ſe, That A. was Vicar, and that he and all his Pre- 
«cefſorsVicars,£9, And that after the Death of A. the K. pre- 
tated as to a Parſonage, and ſo that he and his Succeſſ. par- 
in had payed, gc. and charged the Def. as Parſon in a Writ 
Aunuity, and there it appears that by the faid Preſentm. 
te Name of Vicarage was changed into a Parſonage. As to 
de 2d Object. That the Averm. was impoſſible and repug- 
ut, that from the Time of the Levying of the Eine it was 
own, reputed, c. To that it was anſwered and reſolved, 
That there was not any Impoſſibility or Repugnancy,forinthe 
Herm. there are 4 Words, cognit. habit. reputat. & nuncupat. 


was revera a Manor, ſo that the Knowl. Reputat. or Appel- 
ut, did not begin from the Fine in 10.1. but this Averm. con- 
Ames that which was in Truth before the Fine a Manor, from 


ind dways the Reputat. is better, when it hath a Ground and 
i on Truth. And therefore if a Man marries with a 
. (4) precontracted, and has Iflue by her, this Iſſue in 


the Husband and Wife be divorced for the PrecontraR, 


Yo 


ul they were true before 10E/. forthen,and Time whereof, c. 
beTime of the Eine to be r and called a Manor. 


and Truth bears the Sirname of his Father. But if af- 


K now 


2 Inſt. 884. 
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now the Iſſue has loſt its Sirname; for as it hath been ſaid, 1 
Cognomen majorum eft ex ſanguins tractum, and now the H. be 
ſac is. Baſtard & nullius filius; and yet becauſe he once had 

a lawful Sirname, it is a good Ground of b vent, 
80 if L haye a Park by the K's Licence and Grant, and it is 
commonly known by the Name of a Park, and afterwards [ 
ſurrender my Patent to the K. whereby in Law it is no Park, 
yet having once the Name of a Park in Truth, it is a good 
Ground for Reputat. and Continuance of the Name of a Park 
after; and the Avowant might have preſcribed as this Caſe 
is, that the ſaid Demeans and Services had a tempore cujus, 
9c. been known by the Name of the Manor; for beforethe 
ine it was known in Truth, and after the Fine in Reputat. 
ſo that it is not a Creation of a new Name, but a Continu- 
(s) Dyer 233- ance of the old name. Vide 7 El. Dyer 233. (a) The K. ſei: 


pl. 18.11. fed of a Manor, whereuf all the Demeang are leaſedforLik 
by the Leaſe of an Abbot, rendering Rent, in that Caſe the 
K. has not a Manor in Poſſeſſion, nor can hold Court; and 
yet if the K. leaſes the Manor to another for Years as a Ms 
(4) Ant. 55.3.b. nor in Poſſeſſ. the Leſſre ſhall have the (Y) Rev'n and the 
. Rent: For altho it is not in a Manor in efſe, yet it is w 
789.18 b. known that it was intended to be demiſed. And to that Pur 
8 Co. 56.2. pole is the Caſe in 20 El. Dier 362. where the Caſe w 
19C0.107-2> That (c) Ed. g. was ſeiſed pf the Manor of Clevery, o 
Dyer 125-pl.45, Which a Wood containing 300 Acres was Parcel, E. 6. by 
| 1 pl. 19, 11. his Letters Patents granted the ſaid Wood in Fee, and 
How. 157-4 terwards the faid Wood eſcheated to him gor Trealon. 4 
grant | 6. 7 E- terwards the Queen granted the ſaid Wood in Fee, thi 
"IN itz. Grantee regranted it to Queen El. who by her Letten P: 
— tents granted the ſaid Manor, & omnes voſdos mado vel 4 
37 H. 8. Br. tohac cognit. vel reputat. ut pars membrum, vel Parcel 
Brant $0. juſaem manerii to the Earl of Leiceſter in Fee: And altbe 
—5 — ph in frei veritate, before the Severance made of the Wood b 
Lane 3, 7. * King F. 6. it was always Parcel of the Manor, yet in goo 
Lit. Rep. 18. Propriety of Speech it was then, coguit. ut pars & med 
B.N.C-267. brum dit manerii; for altho (ut) is a Ward of Similiwd 
(% Dy. 362. and not of Identity, yet Truth is the moft ſure Foundanc 
pl. 17. Cr. Car. of Knowledge and Reputation, and therefore it was there 
169. :Rol-186. judged, that the Wood did paſs. As to tho 3 Objedti 
1 Leon F that a Manor in (4) Reputat. and not in Truth ſhall not f 
(4% 2 Rol. Rep. by Fine, which is a legal Proceeding drawn by Men leam 
G be, 7%, in the Law, and therefore vulgar Reputation will not ſen 
o8. Kay j. in it; to that it was anſwered and reſolved, that the R 
| Kor 190. which $7007 gave in 9 E. 8. 38. in the like Caſe,” wastrit 
24.85 25 That the Pfoceſs of this Court . ſhoyld not be min 
0%" tained by Uſage in pais; but there is 2 Different 
(e) inter Freria edverſaria, ſe. brought as an Ader 
to recover the Land, Cc. & brevia amicalilia, it. brought ® 


re 


* 


Preuil 


©, 
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2 i 0evibus adverſariis, the Proceſs of this Court ſhall not follow 

e Cuſtom or Repurat. of the Country, as in 6 E. 3. 11. The 

1d Demand. in a Writ of Entry demanded the Mznor of C. th 

na Ten t ſaid that the r in View, are a Houſe an. 

„de of Land called, &c. and not a Manor, c. By which 

i it «pears, that if it were not in Truth a Manor, altho' it 

1 Wl vere in Appellat. the Writ ſhall abate : But it wasadjudg'd in 

od Wy Sir Fob Bruyn's Caſe, in the Beginn. of the Reign of N. El 

bat in a com. Recbvery which is had by Agreem. and Con- 

ſent of Parties, of Acres of Land, they ſhall Be accounted ac- 

cording to the cuſtomary and uſual Meaſure of the Country, 

hot ud not according to the Stat. we trrris menſurand made an; | 

EI. So it is agreed in 47 E. 3.18.4. That if a Man bargains . EY 
ind ſells fo many Acres of Wood, it ſhall be (a) meaſured ac- (a) Cera 
ending to the Uſage of the County; ſc. according to 2c Ft 
pthe Rod, and not according to the ſaid Act, for (b) conſue+ () 20.40. 
uo oct eſt obſervanda. And it rs by the Book in 39 E. 3. 2 — 28..b, 
114 that aRem'r limited to a (c) Baſtard by the Name of Son {;) Rol-; #9; 
R. Aar wood, whereas in Truth he was 1llins fil was good, 2h 3, 19.44 
kkeauſe he was known and reputed as his Son. And 11.22 £9243 C. = 3. b. 
Ein the K.'3B. in Eject firme between Vines and (4) Dur- Hob 42, 
ham, a Leaſe was pleaded of a Manor, &*. whereof the Te- Antes 65. a; 
tements in which, c. were Parcel, and Iſſue was Joinedge 8 F 
mmi manerium; and on that Iſſue theJurors gave a ſpe* Nor A % 
ml Verdict, ſe. that there were not oy Freeholders, but divers N uy 35. 
Copyholders of the {aid Manor, and that it was known by the ( 8 17. 4 
Name of a Manor, and after good Conſiderat. it was adjudged POT! 
by Sir Chr. Vray Ch. Juſt. & totam Curiam, that altho it was, _ 
wt a (e) Manor in Law for Want of Freeholders, and altho it (e) Dod. pl ide, 


een Pleading; which is always drawn by learned Men; and 
eit was in an Action adverſary, and not amicable ; yetthat 
1 firmuch as an Iſſue is triable by Lay-men, and that in Truth 


e Tenements in which did paſs by the Leaſe and therefore 

wt like to a Writ it was adjudged for him who pleaded the 

Demiſe of the Manor. Hill. 2 5 El. in this Court Carter's Caſe 

ks, that where it is required by the Stat. of 1 H. 5. c. 5. that in 

ery Writ original, &c. in which an Exigent ſhall be awarded 

lat Additions ſhall be given to the Def, of their Eſtates or De- 

* or of their Trade, c. and the Caſe was, that one was 

) Yeoman N Birth, and yet commonly called Gent. in (/ ; tag. 664, 

at Caſe, in ſuch Writ brought againſt him, he may have the 

Addition of Gent. alcho in Truth he is not a Gent. but only 

ly ralgar Reputat. but foraſmuch as the Intent of the Act is 

Dave ſuch a Name, by which he may be known, it is 

"to fatisfy the Act of Parliament. Another Rea- 

lon was added, that in this Caſe there was at the Time of 

ing of the Inderitures in 41:20 16 Elizi à Ma- 
Truth, fer. in the Lady Moyle for the Term of 

Life, which was 2 to ſupport the * 

3 


(a) 2 Inſt, 397, makes an 


-— 
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of the Manor; and to make the, Demeans and Services pals 


by the Name of it: Wherefore it was concluded, that by the 
Name of the Manot of Beamſton the ſaid Demeans and Ser 
vices, late Parcel of the Manor, were excepted by the Inden 
ture de anno 16 El. As to the 3d Point it was reſolved, that 


the Leaſe made by the Adminiftrator ratione minoris etatis 
was good; altho' it was not neceflary that the Leaſe ſhould 
be made; for the Lady Moyle was then alive ; ſo that that 


Leaſe enured asanInterefſe termini to begin after the Deal 
of the Lady. M. But this Differ. was taken that when aMz 
(a) Ex'or of ſuch tender Years; (as in this Caſe of 
3 Years) that he cannot execute the Will, then if the Admi 


(5 5 Co. 29. b. niſtrat. (Y) ratione minoris &tatis be granted ſpecially, as it 
Cr.£1.678,679.- was M. 41 £ 42 El. in Prince's Caſe, Adminiſtr' omni 


718,719.2And. 


132.Raym. 484. 


Swinb. 288. 
'3 Leon. 278. 
8 Co. 135. b. 
2 Inſt. 398. 
March 138. 
Owen 35, 
Pall. 85. 


5 


bonorum, ad opus, commodum, & utilitatem executor” duran 
te minore ętate, & non alit", nec alio modo EY 
there ſuch ſpecial Adminiſtrator cannot make ſuch Leaſe, 
in the Caſe at Bar: But when the Adminiſtrat. is committed 
enerally ratione minoris ætatis, without any Reſtraint of 
2 there ſuch Leaſe made, as in the Caſe at Bar is good 
For by the Eccleſiaſtical Law, Minor 17 annis non admitti 
tur fore executorem; and ſuch general Adminiſtrator, rati 
ne minoris etatis, ſhall not only have an Action to recove 
Debts and Duties, (for the Intereſt of the Actions is in him 
and alſo ſhall be liable to all Actions; for during the Tim 
the Teſtator died 940i e but alſo he may make 
Leaſes orNemiles, and they ſhall be good, wherefore the Leak 
in the Caſe at Bar was good; and eo potius in the Caſe at Bar 
becauſe no Entry is pleaded by the Ex or, and he who plea 
the Demiſe is a Stranger to it, and therefore he cannot kno! 
what Rent is releriel and therefore when he pleads demi 
ſit, if it was for any Cauſe void, he might take Laue qa" 1 
demiſit, or ſhew the 2 Matter, but it ſhall be intendec 
rima facie, that the Leaſe is good, and without Queſtion i 
is good till the Ex or attains to 17 Years, and alſo till heer 
ters, as ſome ſaid. As to the laſt Point, 1. it was reſolved, Tha 
foraſmuch as Paul Lofty had but an Intereſſe termini durin 
the Life of the Lady Mayle, therefore as to the ſaid Interct 


upon the Fine 4e anno 23 El. (which was levied in the Lik 


of the Lady Moyle) no Attornment could be. 2. When aft 
the Dearh of the Lady Moyle the Leſſee entered, | 
made the Rev'n in Seintleger, and the Lady Kathari 
his Wife, and when they made Declaration of Uſes to Hi 
cock and Sager, thoſe Uſes aroſe out of the Fine, to whic 
Fine noAttornment could be made by him who had a fu 
Intereſt, as is aforeſaid : For when Attornment is not requ 
ite to a Fine, which is the Root, no Attornment is eq 
fite to the Declaration of the Uſes, which * | 


” 
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Branches. 3. It was reſolved; that if a Man be ſeiſed of aManiof; 


b) 4 Co. 7 . 3. 
0.Lir:309.b 


withoutAttornm: for the Rule is, #4 remedio deſtituitur inſa Cr: Jac. £93: 
3. contr @ form' collat be- ) 20 k J. 


Man ſhall be Ten t 9 8 (a) Curteſy of a Rent vr Advowſ. (4) i Co. 95. 8. 


no Means to compel the Ten't to attorn, and therefore he ſhall F . 

awow and ſhall have an Action of Waſt, without Attornm. the Br Teh. 2 

ſame Law of Letters Patents, and of a Deviſe of a Rev'n; as le Curteſie 4. 

appears in 34 H. 6. for in all the ſaid Caſes culpa aleſt. But it 3 6883. 

was objected, that in the ſaid Caſe of the Fine there was De- 47; : 2 

fault and Lacheſs in the Cognuſee, for he might have made 00e rige 

Mention of the Leaſes in the Fine; and then he might have Lit Sect. 19. 

brought a Quid juris clamat, and compelled the Leſſees to 

attorn, and ſo he had Means to have com pell d them toattorn: 

wherefore in Regard he had omitted it; there was a Default 

in him, and by Conſequenee he ſhall neither have an Action 

of Waſt;nor avow withoutAttornm. no more than if one levies a 

Fine to anoth. of Land, which is in Leaſe for Life, he is without 

Remedy forRentorWaſt withoutAttornm. To which it was an< 

ſwered and reſolv. that in the faid Caſe the Conuſee could by 

no Poſſibility have a Quid juris clamat; for altho he had re- 

cited the particular Eſtates in the 22 he could not have 

Qui juris clamat, for after the Conulance or Concord, and 

before the Fine engrofſed, he ought to ſue the Quid juris (f) 5Co.j9.b: 

damat, and immediately by the Conuſance or Concord; the 

Ney n paſſed to the Conuſee. Vide FN:B: () 147. a. & 22.1 

6.55. and co inſtante it is executed, by the Stat. of (g) 27 H.8; 

of Uſes; ſo that it is not poſſible for him to have a Quid ju- (5) co, fit, 

ris clamatʒ not any Remedy to compel the Ten ts to attorn. 300. b. Cr, El; 

And foraſmuch as by the AR of Parliament; which is anàct 607 Co. 5d. 

in Law, ſt. by the Execut. of the Poſſeſſion to the Uſe, the (d. Lit. 29. 4. 

Benefit of the Conuſee to have a Quid juFis clamat is toll d; Hard. 387. 

it is reaſonable in Regard every Subject, ſc. the Conuſor, Co- 4 — oy ry 

tuſee; particularTen'ts, and all others, are Parties or Privies ; Co. 21. b. 

ps - of. Parliamient, that it ſhould 9 turh 27 * 5 re- y 155 77 = 

udice of any, for (b) emporentia excuſar legem, and an Act in 19 02, 139: 0 

Law ſhall prej er hog — It was adjudged in the King's n . 

Bench, Paſeb. 4x Elis. between (i! Heſton and Ruddlaſton. RAA 47014806; = 

l At Com. Law a Man by the Contict. ol Felonyy ** 9 
IS | K 4 ne 


l 


/ 
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he, has his Clergy ſhall forfeit all bis Goods which he had at 

the Time of the Conviction, or which he ſhall acquire after, 
and ſhall remain diſabled to acquire Goods to his own Uſe, 

' - Milhe has made his Purgation. 2. That where hy the Statute 


00 Cr. sc. 4, f (a) 19. H. c. J. it is enacted, That after C allowed, he 
Nn ſhall nat be deliverod to the Ordinary, as — uſed, to 


11. 8, db. make his ation, but ſhall be burnt in the Hand and de- 
Hob. 2 vered; which Act has taken ave] his Means to enable him- 
82 ſelf again; and therefore it was adjudged, that after he is de- 
livered by Force of the Act, he ſhall be enabled in the fame 

M.anner as if he had made his Purga tion. And it is in Effect 

all one with a Bargain and Sale by Deed indented and inrol- 

led, for there the Uſe paſſoth from the Party, and the Stat. 
executes the Poſſeſſion, and the — no Remedy, nor is 

there any Default in him, and therefore the Rev n ſhall be in 

him without Attornment. So in the ſaid Caſo of the Fine, the 

| Limitat. of the Uſe is declared by the Conuſor, and Ceſtuy 

Peu ue has the Uſe by him, and that is executed by the 8ta- 

PR * tute; and N. in the {aid Caſe ſuppoſeth the Gift to be made 

2 46. by the Conuſor, es it is adjudged in (b) 7 E. 6. Er. Formedon. 

| And for the ſame Reaſon it was-reſolved, that in the Cafe at 

Bar, when Siutleger and bis Wife levied the Fine in 16 E. 

and by Enumeration of Acres and Towns, all the Demeans 

of Beamſton did pals, and theLaw (foraſm. as they were ex- 

- cepted out of the Uſes in the Indentures in 16. El.) did create 

and veſt the Uſe in Seintleger-and his Wife again, as it was 

„ Vaughe 4. before, that they ſhould have an Act'n ot (OWaik as they might 

( have before the Fine levied, or otherwiſe there would be great 

Miſchief in ſuch Caſes innumerable: So, be the Uſe limited 

on the Fine to a Stranger, or to himſelf, created by Act in Law, 

dr limited by Declarat. of the Party, it is all one. But (% Ow- 

. ſey's Caſe, Mich. 36 & 37 El. reported by mein my 5th Part 

Swen g. ol Reports in Mallory's Caſe, where the (e) Conuſee of aRev'n 
3 : 22 a 

2 Anderſ, 15. by Fine diſſeiſes the Leſſee for Life, and makes a Feoffin. in 

( * be. Fee, the Leſſee re- enters, that is no Attornm. for he cannot 

7A Co Ke: / ) plus juris in alium traugſerre quam ipſe habet. So in 

(f) . 7 

uottisford's Cale there cited, if ſuch Conuſee of a Rev n be- 

6 8 4 . fore Attornm. (g) bargains and ſells theRev'n by Deed indent. 

vs . 4. and inroll. that ſuchBargainee ſhall not avow, os have an Ackn 

tg) sCo. 113. a. of Waſt without Attornm. camſa qua ſupr. And Malm. ſaid, that 

the Caſe of Limitat. of a Uſe on a Fine had been adjudg. in this 

Cuurt, according to this Reſolut. Note, a good Reſolut. for al 

Conve yances on Conſiderat. of Marriage or otherwiſe, upon L- 

mitat. of Uſes on Fines levied, or Recoveries, Hr. And obſerve, 

by this Reſolut. there is great Facility and Safety for them to 

| whom U ſes are levied ; which is alſo good for the Benefit of the 

3 Commonwealth, that particular Effates ſhould. pot be diſpu- 

(Co 113. a. b. niſhable of Waſt, nor thoſe in the Rev'n barred from recover 

N ing the Rents, which in all Equity and Rea ſon are due 10 em, 
. e the Stat. of 27 M8, of Uſes, (as upon Covenants 

Contiderat. of Blood, or upon (+) Bargain and Sale H 
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Deed indented and inrolled, and the like) there needs no l.. 
tormm. 4. It was refolved, that altho* there wes not any Pri- 

vity between them in the Rev'n, and Pa. Lefty, for he bad 

but a particular Term for 10 Years out of the ſaid Eeaſe of 
50 Years, and if the Rev'n had been over, that he 
could never have attorned; yet when thoſe in Rev'n ejected 
the ſecond Leſſee, and enfeoffee Glanvile and Sturges, &e. 
that by the Regreſs of the fecond Leffeo thoſe in Rev'n by 


Force of the Feoffim. ſhould avow for the Rent, and that for 
divers Reaſons: 1. Becauſe that Re · entry is not in all Re- 


= 


to be reſembled to an expreſs Attornm. for to an ex- 
Attornm.(a) Notice is infeparablyIncident, as appears it (,\, co Gy. b. 
's Cafe, but he who re-enters-may be ignorant of the 658. bd. 
Feoffim. 2. Thoſe who claim by the Feoffm. have the Rev'n 5 C 113. b. 
in them, and have not Means to compel the particular Ten't — race 
to gttorn, as hath been faid before: But when a Man makes Co. Lit. — 
2 Peoffm. of a Manor, there the (5) Services do not paſs till (5) „Rol. 2934 
Attorum. but remain till Attornm. in the Feoffor, as Litr. — Lic 216 h 
holds: And ſo it was adjudyed in the Common Pleas, 15 . 
in (0) Bracebridge's Caſe. But in Pleading of a Feoffm. of a (e) Co. Lit. 
Manor, he need not alledge (4) Attornm. of the Tenants of 1 A 
the Manor, but that ſhall come in on the other Part. And fo 1 Leon. 5 464. 
the Books 21 E. 3. 19 E. 3. the Biſhop of Canterbury's Caſe, 1 Ander. 113, 
zo E. z. in Droit de Gard, 8 H. 4. 1. 9 E. 4. 33. 42 Af.6. Mart 03h b. 
te 10 KH. 6. J. 3 H. C. 24. 1 H 7. 3. 13 H. J. 74. 34 E. 3. Don- (J r. El or. 
as ble Plea 24. 43 Af, 20. Temp. E. 1. Tit. Attornm. are well Co. Lit. 303.b. 
he WF reconciled. 3. By the (e) Regrefs of the ſecond Leflee, it re- Va,, 
gt veſts all Intereſts, and ſettles a Rey'n, which AR ſubjects not 3 Co. 82. b. 
ed the ſecond Leſſee to diftreſs, but the firſt Leſſee to Waſt, (e) Co. Lit. 
w, aud after the ſecond Term ended, to diſtreſs alſo: For the 18. b. 319. 4. 
w. firſt Leſſee bath put this Act, ſoz}. to make Re- entry, in the 
rt Power of the ſecond Leſſee, and therefore his Re- entry which 
ni the Act which makes a Rev'n ſhall bind both: And the 
in . one may ſubject himſelf to a Diſtreſs, and an A- 

Sion aft, who of himſelf could not attorn; and therefore 
in it is held in 32 N 3. Age $0. that a Man (5) non compos men- (J) 1 Rol. 296. 
be- , cannot attorn, for he who is amens (without a Mind) has 
cannot make an Attornm. which is an Agreement; and yet 
a Man, nom compos mentis, be Eeffee for Years rendrin 
Rent, and the Leſſor ejects him, and makes a Feoffm. 5 
aſterw. the Leſſee, non compos mentis, re- enters, this Act of 
Ne- entry ſubjects himſelf to diftreſs, and an Action of Waſt, 
Altho he could not make an expreſs Attornm. So in the Caſe 
a Bar, although the ſecond Leſſee could not make an ex- 
va Attornm. yet his Re-entry reveſting all Intereſts and E- 
dates which were deveſted by the Act and Wrong of the Feof- 
for; ſhall ſubje& both the Leſſees to diftreſs, £97, And as the 
zd Leſſee might aſſent, that he in Nev n ſhould make a Feoffm. 
and Eivery and Seiſin RN and that ſhould bind the 
it Leſſee, foraſmuch ab he had given him the Poſſeſſion; 


80 


oi Sir Moyizs Fincn's Caſe. Part VI; 
® 10 Co. $3.4. So in the Caſe at Bar, the firſt Leſſee having made a Legſe 
(@) Co. Lit. to the ſecond Leſſee, he hath thereby givenhim Power of Re- 
319- 2. 68. b. entry, which Act ſubjects both to diſtreſs, Sc. 4. The Law is 
tz Co. Entry | eK 

£8 Co. 163.4. grounded on great Reaſon and Equity in this Point, for per- 

Lit. 338.2. haps the Feoffee being a Purchaſer, and a Stranger, knew no- 

— _ 516. Ah ng of the Leaſe, — of it, and Rong: that it was void, 

2 Sid. 59. or defeated; God forbid, if after the Leflee hath evicted, or 
10 Co. 67. b. lawfully taken the Poflefl; from him, which he theught to hay 

Cu) Go. Ci. enjoyed, (* 9 aftiftio adderet' afflifto, ſe: to loſe the Poe” 

218. d. 338. a. and alſo to be without Remedy, either for the Rent reſerved; 


2 Rol. 496 (which the Leſſee enjoying the land in conſcience ought to 
SA eg. — (which che Lefice is by Law prohibited to 1 
605, 873, 874+ And (a) Coke Ch. Juſt. ſaid, That be the EviQt.n by the Leſſee by 
Poph, 9- Entry, or Action, that the Rev'n remains intheFeoffee, and he 
— 52-0.53-2- ſhall avow, and have an Action of Waſt, againſt the Opinion of 
2 Leon. 188. Aſbron, in (5 34 H. 6. ö. l. according to the Opinion of 7 horpe 
| Long. 247- 2 in 41 E. 3.18.6. who ſaid, That if he in Rev n diſſeiſes the 
74 
4 Leoti. 30. | ** 175 : | 
oor 196, 358, Freehold, yet the Revn reſtored ; ſo ſaid Seton in 18 Ez. 
yt 6 5 4 48. t af I diſſeiſe my ent for Life, and make a Feoffm. to 
2 And. Shs x another in Fee, altho' my Ten't for Life recoversafterwards by 
112 140. Aſſiſe, the Rev'n remains in the Feoffee. 5. (c) Fort eg equior 
pl. 43- 177. eſt diſpoſit legis quam hominis; and therefore he who has a fu- 
SHACK TT 5 ture Intereſt, cannot ſurrender it by any expreſs Surrend. but by 
__ Ow” taking a new Leaſe, which is an Act, and amounts to a (4) Jur- 
Bark ſect. 617. rend. in Law, it may be ſurrendred and determined, as it is 
14 . a. held in 37 (e) Hs. &c. So if the (J) Father be enfeoffed in Fee, 
Wal Rep. ). and the Feoffor warrants the Land to him and his Heirs, now 
406. his Aſſignee ſhall not vouch; but if the Father enfeoffs his Son 
anc bo and Heir apparent with Warranty, and dies, in that Caſe the 
— Rep. 273. Heir being in Truth aſſignee, ſhall vouch : For the Law which 
H. 8. 18 a. has determined the Warranty of the Fathet to the Son, will 
Plowd, 197. b. give the Son the Benefit of the firſt Warranty, as it is adjudged 
Br: Surrender in (g) 45 £. 3. 5. by which it appears, that the AQt of Law is 
14, 35. ſtronger, and more equal than any Act which rhe Party could 
2 Co.17.D. have done. So in the Caſe at Bar, the Entry of the Leſſee, by 
S. eg. which by the Act and Judgm. of Law, all Intereſts and Eſtates 


Sen are ſettled according to the Law is ſtronger than an expreſs 


Kelw. Jo. b. Attornm. for that the 2d Leſſee could not make; and more e- 
57 Klocpel qual, or inaſmuch as the Poſlefl.is evicted by the ad Leſſee, and 


210. t ereby the Intereſt of the iſt Leflee reveſted and a Rev n ſet- 
2 Sid, 38. tled in the Feoffee, Equity requirgth, that the Feoffee, who 
2 © hath loſt the Poſſeſſ. ſhall not be without Remedy to recover 
(f) 1 Co. 93.2. the Rent, and to puniſh Waſt, f 8 E 3. 474. b. Audley Earl of Glo- 
11 Co. 81. 2. ceſter's Caſe, () The Leſſor diſſeiſes his Leſſee for Life, and 
1 8 makes a Leaſe for Life to another, the firſt Leſſeę re- enters, he 
Co. Lit. 384-b. leaves the Rev n in the ad Leſſee for Life, and he ſhall have 
)43E-3-23-0. the Rent reſerved, 46 E. 3. 30. b. If he in the Rev'nouſts 

42 = _ a. Ten't by Statute-Merchant, and makes a Feoffm. in Fee, 
Li 318.b the Tenant by Stat. Merchant re-enters, that makes the Re- 
| verſion in the Feoffee, yet there is not any Attendance, Vid 


en't for Life, and aliens in Fee, altho' the Ten't recovers the 


panr VI. Sir MorI = Fixcn's Caſe. — 

44 A P. 11. Baſſingborn Afiſe, 2 H. 5. 5 H. 5. 12. 9 H.6. 16. | 
and 34 H. 6. 6. Vide (a) 9 H. ). 25. a. where the Caſe is (#) Co. Lit. 
miſprinted, For the true Caſe is as I have ſeen it in the Ma- MEHR © 
nuſcript; That if he in Reverſion diſſeiſes the Donee, and 279. 
makes a Feoffment in Fee, and the Donee re- enters, he leaves 

the Reverſion in the Feoffee : But if the Donee be diſſeiſed, 

and the Donor diſſeiſes the Diſſeiſor, and makes a Feoffm. 

in Fee, and the Donee doth make Regreſs, the Feoffee ſhall 

not have the Rev'n but the Diſſeiſor, for the Difference be- 

tween an Eftate and a Right, an Eſtate may well paſs to the 

Feoffee by the Feoffm. as where he in Rev'n diſſeiſes the 

Donee, or the Leſſee for Life; but where the Donee or 

Leſſee is diſſeiſed, now he in Rev'n hath but a Right, which 

he cannot transfer to another, and therefore when he diſſeiſes 

the Diſſeiſor, and makes a Feoffment, that paſſes the Eſtate 

which he gained by Diſſeiſin, and eztinguiſhes his antient 

Right, which he could not transfer to another; And then 

the fifft Diſſeiſor hath the firſt Poſſeſſion, and better Right 

than the Feoffee of him in Rev'n, for he comes in under 

him who difſeiſed the firſt Diſſeiſor, and the antient Right 

is extinct. So if the Diſſeiſee diſſeiſes the Heir of the Dil 

ſeiſor, now he hath — an Eſtate by Difleifin, and hath 

an antient Right, if he makes a Feoffment in Fee to another, 

he thereby paſſes the Eftate which he gain'd by Diſſeiſin, and 

extinguiſhes his antientRight,which he could not transfer to 

another: For there is ſuch an extreme and natural Enmity 

between the Eſtate by Wrong gain'd by Diſſeiſin, and the 

antient ge by that the Right cannot incorporate it ſelf in 
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the Eſtate by Wrong and paſs with it, but in ſuch Caſe ra- 

ther ſuffers () Extinguiſhment than to paſs with it; ſo that (5) Hob. 258. 
when the Heir re-enters he ſhall hold the Land for ever, as 

well againſt the Feoffor as the Feoffee : So if Ld. and Ten't be 

by Fealty and Rent, and the Lord diſſeiſes the 'Tenant of 

the Land and makes a Feoffm. in Fee, the Seigniory is thereby 
extinguiſhed; But if a (c) Man makes a Gift in Tail, or a (c) Co. Lit. 
Leaſe for Life, Sc. rendring Rents and diſſeiſes the Ten't 519. © 

in Tail, or for Life, Sc. and makes a Feoffment in Fee, 

there the Eſtate paſſes to the Feoffee, and when the Dones 

or Leſſee re-enters, he revives the Rent as incident to the 

Reverſion. The ſame Law of a Leaſe for Years in the Caſe 

at Bar. So there is a Difference between a Reverſion with 

4) Rent incident to it, and a Right, or Seigniory, or Rent in (4) Dyer 31. 
Fee, 28 H. 8. (e) Dy: 33: B. 4 Elis. ( Dy. 212. the Caſe p; 8 
of the Greyhound. - And Judgment was given for the De- @ 7 _ 
fendant, who made Conuſance in the Right of Henry Finch, pl. 37, 38. 
and. this was the firſt Matter in Law, that Coke Chief Ju- 
= argued in the Common Pleas after he was Chief fr. 


Hill, 


N F à ©. . = Q 4 4 hh E DO EFalulunL<L®LA Cabo a ro 


Cr. Jac. 151. 
2 Init. 91, 93. 


Co. Lit. 82. a. 


to him being then within Age a competent 


argued. at the Bar, and this Term was argue by the Juſt. at 

the Bench, and upon apen | — — ſor the 

(a) Cr. * PL for the Reaſeus and Cauſes reportett in (4) Pulmer s 

5 Co. (Cuſa in the fifth. Part of my Reports. And fo this Queſt: is 

Yelv. 59. now in Peace, being by beth: Courts. Note Reader, 

f * 93- The Caſe of the Heir (Female differs mach ſrem the Caſe 

4) iii, of the Heir Male 1. Becauſe far tha Heir Female tue Gar- 
79. 4. dian ſhall never have the Forfeiture of Marriage; for _ | 


in Peldon aforeſaid: by Knights 


Paxr VI. 


Hill. 4 Jacobi, 


In Communi Banco. 


We Lord Darcy's Caſe. 


ner Lord Darey of Chicheſter t a Writ 4e V+ 
ore Maritagi againſt Stephen — and Heir 
of Brian Page, Quare cum Maritagianm if/ins Stephani ad 
ipſum. T ho. Dominum Darcy pertmeat pro eo quod pred' 
Brianus terram de eo tenmit per fervitnum Mfilitare, 
idem T ho. Dominus Darcy pri fat. Stephan. dum fuit in 
Ira etatem & in cuſtodia ſua, competens Maritagium abſ 
2 diſparagatione, juxta ſormam Stat de communi conci- 
io regni Domini Regis Anglie inde provife ſpins obtulerit, 
idem Stepbanus maritagium ud renuens, pr afat” T ho. Do- 
mino Darcy de maritagio ſua non ſatisfatto, ſt tm terras & 
tenement” illa iniruſit, & de maritugin flac eidens Tho. Do- 
mino Darcy ſatigfacere contradicit : And counted that the 
ſaid Brian held twenty-five Acres of Land in Peldon in the 
County of Eſſex of the Plaintiff, as of his Manor of Newhall 
Service, &c. and afterwards 
the ſaid Brian died in bis e without Iſſue, the De- 
fendant being his Brother and Heir and of the Age of 
twenty Years and fix Manths, and that the: Plaintiff 8 
Marriage, , 
Mary Mannock Daughter of Anthony Mannock Gentleman, 
then of the Age of eighteen. Yeats withour Diſparagement, 
and that the Def. refuſed; The Dek denied. the Fender; upon 
which the Pl. demurr d. And this Caſt had been many Times 


« ed for the Heir Male; and becauſe no Proviſion is yet made 


' elſewhere within the 2 Years, yet the Lord ſhall not have 


Parr VI. The Lord Darcy's Caſe. 71 


ge. 
(c) Forfeit, of Marriage, but only the fi 
Attion fur le Stat. 14. But the Forfeiture 


1 Stat. of Merton, c. 6. made 20 H. 3. the Words 4 Co. 82. 2. 
578 


of Stat. are, De herede autem cum ſit quatuordecim 
annor” vel ultra nfq; ad plen tat, ſi ſe maritavit ſine Licen- 
tia Dom ſui, Sc. Dom ſuns tunc teneat terr” ejus ultra ter- 
min eats ſus, ſtil. 21 annor per tant tempus, &c. which 
AR without Quelt. cannot (4) extend to the Heir Female, for ( Cr. Jac. 151 
it extends only where ſuch Heir is 14 anno, vel ultra, and 
the Heir Female at ſuch Age is out of Ward; alſo the Stat. 
þ we my ultra termin etaiis ſue, ſe. 21 annor, and that is 

full Age of the Heir Male as to Wardſh. and not of the | 
Heir Female. And vide the Stat. of e) Weſt. 1. c. 22, where (%) 2 laſt. 203, 
the Stat of Merrow is recited, and then it is provided as ſo- 203. | 
lows. And of Heirs Females after they have accompliſhed the 
e of 14 Years, quaſi diceret, The Stat. of Merton has pro- 


for Heirs Females, by the ſame AQ it is provided, That the 
Lord ſhall (f) not have or keep by Reaſon of Marriage, the (J) Cr Jac. 151. 
Lands of ſuch Heirs Females, above 2 Years after the Age 
of 14 Years; and if the Lord within the 2 Years do not mar- 
them, then ſhall they have an Action to recover their In- 
itance quietly, without giving any Thing for the Ward ſh. 
or the ages which 2 Years is given by the ſaid Stat. for 
the Benefit of the Lord, as appears by (g) 35 H.6. 52. 53. & (g) Co. Lit. 
Lit. f. 2 3. And if within theſe 2 Years the Lord tenders a 79. 2. | 
Marriage to the Heir Female, and ſhe refuſes, and marries 12 
the Forfeiture of the Marriage, for the Stat. gave it only to 
make a Tender, and therewith agrees the Book in 35 H. 6. 
Gard 71. by the Opinions of Priſot; Markham, Yelverton and 
Danby. The zd Difference between the Heir Male and the 
ir Female was, That at the Com. Law, if the Guardian 
not made Tender to the Heir Female before 14 Years,the 
Id. could nat have held the Land of ſuch Heir, (as he might of 
the Heir Male) Nom Hons. till the Value were paid. For the 
Law did tender their {[peedy Advapcem. quia maturiora ſunt 
dora mulier quam viror'. And therefore the Heir Female 
Wight have entred into her Land immediately afterthe Age 


* 


of 14 Tears, ſpr her better Preferm. in Marriage, and there with 
reeth (h) Tit, 22, b,cxpreſly, and 35 H. 6. 32, 53. yet in 7 © Co. Lit. 
| Fo Caſe 79. 


— 


(s) Co. Lit. 


2 | 


nu. 800. 22. 


- FI - 7 . 
* . 
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| The Lord Darcy's Caſe. Part VI. 
Caſs the Lord without any Tender before fourteen Years, 
ſhall recover the ſingle Value, for that 4e mero jure perti- 
net. 3. If the (a) Lord holds the Land over 14 Years, du- 
ing the 2 Years by Force of the Statute of Veſtm. 1. and 
within the 2 Years makes no Tender, hut takes the Profits 
of her Land, and ſo hinders her Preferment in Marriage by 


nu. 
Cr. £1463,469. receiving all the Profits of ber Land, in that Caſe, as the 


(6) Co. 127. b. 


Statute ſays, if he doth not make (within theſe 2 Years) 
any Tender, then he ſhall loſe by expreſs Proviſion the Va- 
lue of the Marriage, and ſhall content himſelf with the Pro- 
Fits by the 2 Years for his Value given him in Lieu thereof 
by the Statute; ſo that every Guardian who holds the Land 
in ſuch Caſe ought to take heed that he makes Tender 
within the 2 Years; or elſe he will-loſe the Value; but if 
he will wave the Benefit of the 2 Years, or if he cannot 
hold the ſaid 2 Years, as Guardian of the Body of the Heir 
Female only, there he ſhall have the Value of the Marriage 
without any Tender. And to the 2 Caſe, Cote Chief 
Juſtice added this Reaſon, (5) That if the Common Law 
-would have compell'd the Lord to have made a Tender to 
his Ward to have the fingle Value, the Common Law would 
have given all neceflary Circumſtances to the Performance 
and Accompliſhmeat thereof, as to have appointed a certain 
Place, £9c. where the Tender ought to be made; and not 
Jeave the Lord who was the Superior, to ſeek the Ward 


who was the Inferior, and who pv if he would, take Ad- 


| Fold be inthe Ld, 


of his own Flight, or ſubrerfuge, when no Laches 


* «. 0 


9 


 Paſch. 5 Jacobi, 


In Communi Banco. 


Buxk fl Cafe, 


N an Ejectione firme between 
and Seth Holmes and Robert Holmes Defendants, of Lands Lane 
in Huntington in the County of York on a Demiſe made by Hob. 
Richard Burrel and William Allein, to which Not guil 
was pleaded 5 on the Evidence the Caſe was ſuch, Grand- 
father, Father and Son, the Grendfather on the Marriage 
of the Father, made the Father's Wife a Jointure of other 
Lands, and at the ſame Time, ſtil. 8 Sepremb. 23 Elia. co- 
yenanted to Demiſe the Tenements in which, c. to the 
Father, and 10 Sepremb. next following, according to the 
Covenant, the Grandfather by Indenture made a Demiſe of 
the Moiety of the Tenements, in which, Cc. to Seth the 
Father, to begin after the Death of the Grandfather for 
1000 Years, and of the other Moiety for 1000 Years to 
begin at a Day to come, in both which Demiſes were Pro» 
viſoes, That it the Father ſhould die without Iſſue, or if he 
ſhould make any Leaſe upon which the antient Rent ſhould 
not be reſerved, that the faid Leaſes made to the Father 
ſhould be void, The Father 10 Feb. 30 Elis. affi over” 
the ſaid Leaſes to the Uſe of Robert his Son an Infant, ta 
the Intent that they might not be merged by the Deſcent of 
the Reverſion; and with this colourable Purpoſe and Intent, 
that the Infant ſhould pay Debts, and within a ſhort Time 
ſer the Grandfather died; the Father entred into the 
Land and took the Profits, and made Leaſes, and did other 
Things, as Owner of the Land, and neither the Aſſignees nor 
the Infant took any Profit, nor paid Debts. Alſo in the ſaid 
nt of the ſaid Leaſes divers Perſons of good Credit 
were named among others; but the Alignment was deli- 
rered in a fecret Manner to a Perſon of mean Quality ; for 
hich and other Circumſtances it was taken, that as well 


the id. firſt ing of a Form and Device unuſual) 


© 


Thomas Burrel Plaintiff, Co, Lit. 3. b. 


. 


oP | BURRELS Caſe. Part VL 


of the Grandfather, the Father for a great Sum of Money 

| bargained and fold the Tenem. in which by Deed indented 
and enrolled, 2 Ser. 44 Hl. to Rich. Burrel and Will, Allen 
and their Heirs; in which the Father covenanteth with Bur- 
0 -_ = = * Lands ſhould be Fay” of all Leaſes, 
c. And if the ſaid original Leaſes, or the Afi ſhould 
(s) Moor 6c2. be avoided by the Purchalers by the Stat. of (a) 27 El c. 4. 

| nu. 233.617. was moved and debated: And in this Cafe on Evidence gi- 
on py iy ven at the Bar of the Com. Pleas, 2 Points were unanimouſly 
Bridgm. 22. reſolved by Coke Ch. Juſt. Walmſley, Warberton and Daniel, 


5 Co. 60. b. 
Cr. Jac. 158, Lands, c. for the Intent and Purpoſe to defraud and % 
+ 3 90. a © ceive ſuch Perſon, c. as have purchaſed or ſhall purchaſe 
Co. Lit. z. b. Sc. the ſame Lands, £9c. ſhall be deemed, c. ainſt 
nes ſuch Purchaſer, St. void, fruſtrate; and of none ERR.) 
* 1. It was reſolved, That if the Father makes a Leaſe by Fraud 
| and Covin of his Land to defraud others to whom he ſhall 
5 demiſe or fell ic (as all fraudulent Leafes ſhould. be fo intend- 
ed) and before the Father ſells or demiſes it he 2 the 
Son knowing, or not knowing of the {aid Leaſe, ſells the Land 
en good Conſiderations in that Caſe the Vendee Thall avoid 
that Leaſe by the {aid Act: For inaſmuch as it is intended 
and boar mo: Fo Lew, That every frauduicnt Leaſe is made 
K generally to defraud Parchaſers, Farmers, Cc. 
within thi ality, every parti Purchaſer, K ph tt 
dere e re) goons and ea eel, th 
b)11Ca.74-2b. are (i $ and it is not , that 
OY he who ſelis the Land ſhould make the former kaudalen 
Eftate, or Incumbrance, but be the Eſtate, &c. fraudulent u 
ſupra; whoſoever ſells it, the Purchaſer ſhall avoid ſuch frau- 
dulent Eſtate, Sc. - And. therefore in the Caſe at Bar, the 
(e) 5 Co. 60. a. ſaid: Leaſes being on the Evidence thought (c) fraudulent, 
Dod. pl. 200. the. Vendee of the Father and Heir ſhall avoid them. 2, It 
Hob „ wasrelolved, That although the Father had nothing in tht 
2 Rol. 684. Inheritance gf the Land at the Time of the Aſſignm. af hi 
Term, but the whole Eſtate of Inheritance was then in the 
Grandfather, yet when the Grandfather died, and the Fi- 
ther ſold the Land, his Vendee ſhall avoid the ſaid Term by 
the faid Act, (the ſaid on the Evidence being taken 
fraudulent,) for if he had ned and fald the Lai Tem 
only, the Bargainee ſhould avoid the ſaid fraudulent Aſſigum. 
and by Conſequence the Vendee of the whole Fee-fimple ſhall 
avoid it. And it was ſaid by the Ch. Juſt. That that which i 
(4) 3 Co.31.b. called (4) Truſt between the Father and the Son, is in Juden 
of Law fraudulent-as to a Purchaſ. And I ar 4 bv 
Juſt with this Reſclut.and healloned well of ih and fa * 


a to the Intent 


FR reos 


— 


Par VI. Sir DRRWwDRNUN Yr, Caſe. 43 
well done to conſtrue the ſaid AR in Suppreſſion of Fraud; 

and (as he told me) it was adjudged before him and 

his Companions, Juſtices of the King's Bench, That where 

a () Man in a ſeeret Manner made an Eſtate to the Uſe (#) 5 Co. Ca. 


. IT 


5 of his Wife for her (Y) Jointure by Fraud and Covin to de- 75) Cr. . 
d fraud a Purchaſer, to . e to ſell Ga Land, — 
þ that in ſuch Caſe if the Fraud be proved in Evidence, or 

- confefled in Pleading, the Purchaſer ſhould avoid ſuch 

it 
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he in the Court of Wards. 
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tiff, and Sir Drew Drury the Younger, Defendant in 


nat WW the Court of Wards, was ſuch. It was found by Inquiſition 


ent rute Brevis, before the Eſcheator of the County of Nor- 
wt anno 41 El. after the Death of Roger Drury Eſquire, — 
au⸗ hat the {aid Roger was ſeiſed of a Houſe in Tar mouth in 


the che ſaid County, Parcel of the diſſolyed Monaſtery of Black 4 
nt, . Fryars in Tarmonth, and thereof died ſeiſed, the Defendant A. 
lt being his Son and Heir, and of the Age of fourteen Years * 
and — Months, the ſaid Houſe at the Time of his Death 

was held in capite i Knight's Service; and that the ſaid 
Roger was alſo ſeiſed of the Manor of Barking in the Coun- 
ty of Norfolk held of the King by Knight's Service, and 
hot in rapite 4 and after Office thereof found; Queen Eli- 
zabeth under the Great Seal granted the Cuſtody and Ward- 
ſhip of the Body of the Defendant to the Pl. The Pl. made 
Tender of a Marriage to the Def, being within Age, which 
be refuſed; and afterwards the K. that now is, made him a 
Knight being then alſo within Age, and afterwards he mar- 
tied elſewhere within Age. 2 e ſaid Roger os free 


o 
* 
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EBITA 
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Burgeſs of the Town of Turm. K. E. 1. made ſuch a Chat 
ter to the Burgeſſes of the ſaid Town in theſe Words, Conceß 
ſimus etiam pro nobis & heredib noftris, quantum in nobis 
eſt, Nurgenſibus, & probis hominib” fupradict de magna Fer- 
nemut ha, qd omnes illi de villa pred oriundi, licet, ipſi ter- 
ras vel tenementa extra libertatem vill tenuerint per tale 
ſervitium per qd" maritagia eori'm ratione minoris etatis 
igſorum ad nos vel heredes noſtros pertinere deberent, ſe- 
cundum legem & conſuetud regni noſtri, nibilominus juxta 
libertates vill pred” ſe maritare poſſint ſine occaſione vel 
impedimento noſtro vel hæredum neſtrorum in perpetuum: 
Salvo jure alterius cujuſlibet. And in this Caſe two Queſti- 
ons were moved. 1. Whether the ſaid Charter has diſchar- 
ed the Defendant from Wardſhip or not. And as to that, 
it was clearly reſolved by Popham and Coke Chief Juſtices, 
and Fleming Chief Baron, and the Court of Wards, that the 
ſaid Charter has not diſcharged him for divers Reaſons, 
1. Becauſe it is not an abſolute Diſcharge of it ſelf, but hath 
Reference, ſc. juxta libertates vill pred” which ought to be 
ſhewed. 2. The Tenure was er on 4 Grant made of 
the Houſe after the Diſſolution of the Menaſtery, and the 
ſaid Grant cannot extend to a Tenure created after. 3. It 
is not ſet forth in the Caſe that the ſaid Roger was born 
in Tarmouth, for the Charter is de villa præd oriundi. The 
2d and great Queſtion was, whether by the making the De- 
fendant Knight he was diſcharged in Law of the Value of 
his Marriage. And this Caſe was referred to the faid 
Ch. Juſtices and Ch. Baron, who Hill. 4 Fac. at Serjeants 
Inn heard the Caſe argued and debated by Topham of Coun- 
ſel with the Defendant, and Fr. Bacon with. the Plaintiff. 
And afterwards in Eaſter Term it was again argued by Set- 
jeant Hutton for the Nefendant, and Serjeant Nichols for the 
Plaintiff. After which Arguments the 7 udges had Conſide- 
ration of the Caſe, and upon Conference amongſt them ſelves 
it was unanimouſly refolved, and ſo openly declared in the 
Court of Wards, in the Preſence of Robert Earl of Salishu- 
| a © Maſter of the Court of Wards, That the Def. ought to 
Cr. Jac. 156. pay the Value of his Marriage; and that his Creation of 
(6)Ca.Lir.74.b. Knight had not (a) diſcharged him from it. And in this Caſe 
2. b. 78. - 2h theſe Points were reſolved. 1. That the Intendment of the 
| REY — Law is, That the Heir within Age of 21 Years is not (Y a. 
3 Co. G. d. ble to do Knights Service, till his full Age of 21 Years, and 
92 er b. therewith agreeth Tit. lil. 2. c. 4.7. 22. 4. but ſuch Pre- 
4 Co. 71. b. ſumption of Law gives Place to a Judgment and Proof tv 
2 Co. 43.2. the.contrary, as it is ſaid (c) Srabitur præſumptioni donec 
8 5 Zo proberur in contrarium; and therefore when the King w 
2 Bulk 114, is Sovereign and the ſupreme () Judge of Chivalry 
(a) 2Inft.: 1,12. has dubbed him a Knight, he has wa pt adjudged 
| 


# Cor a99. 6. him abic to de Knights Service, and a add 
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cluded to ſay the 77 and therefore ſuch Heit ſo made 
Knight ſhall be out of (4) Ward and Cuſtody. But if the K. % 2 Inſt. 1t. 
creates ſuch Heir within Age a (5) Duke, or Marqueſs; or ) > loft. 11. 
Earl, or Viſcount, or Baron, he ſhall not thereby be out of . Je. 256. 
Ward or Cuſtody. For in antient Time every Baron, &c. 
held his Barony, &c. by Grand Se jeanty, as appears 18 
Af. pl. ult. in (c) Clifford's Caſe, and the Ld. Cremwel's Caſe (c) 2 Co. 80. 3. 
in the 2d Part of my Rep. 80. . which Service (as Litr. ſays 81-2. 18 Aff. 18. 
lib. 2. c. 8. J 35.) is called (4) Grand Serjeanty, or magna Ser- Too age b. 
jeant ia, as Fleta calls it, lib. 1. c. 9, becauſe it is a greater or 1 Rol. 285 ia 
more worthy Service than Knight's Service, as to bear the Br. condit. 10g, 
1 Banner or his Lance, or to lead his Hoſt, or to be his en . 
Marſhal, Ec. as Tit. ſays, or to be High Steward of Engl, © * 1b. 
25 11 Fl. Dier (e) 285. is, £9c. And the Son and Heir within le) Dy gol 
Age of a Duke; Marqueſs, Earl, Viſcount and Baron, ſhall be * 
in(f) Ward notwithRendibj their Dignities. 2: It was reſol- 5) & Ind; ir, 
ved, That when (g) Ten't by Knights Service dies his Heir (g/ 2laſt. 11, ia 
within Age, immediately the Value of the Marriage as a fee 79. b. 
Chattel is veſted in the 14. 24 E.3.25.6b. Old N.B. 27 E.3. Cr. hee. 56. 
ac. Then when (+) ſuch Heir is made Knight he is to this 2 Rol. 39. 
e made of full Age, and as much is done in Judgm. of ( Cr ac. 156. 
Law, as if he had attained to his full Age of 21 Years, for at 
ſuch Age the Law intends him able to do Knights Service, 
And now when the K. makes him Knight before ſuch Age; 
the Intendment or Preſumption of Law gives Place to this 
udgm. and Proof to the Contrary. And now he is to this 
ſe ſet and computed of full Age. Then admit he hath 
accompliſhed his Age of 2x Years, without Queſtion the 
Ld. Mall have the Value of his Marriage: But at (i) Com. (4 Cr. po 1 
Law it was taken, that by the making of him a Knight be- 
ing in Ward, (foraſmuch as now in Judgm. of Law he was 
ed as to this Purpoſe as of full Age for his Ability to 
do Knights Service) his Land would be immediately out of 
1 And therefore it was provided by the Stat. of 
Magna Charta, cap. 3. Ita tamen quid ſi ipſe dum infra g- 
tatem fuerit fiat Miles, nibilominus terra remaneat in Cu- 
ftodia Dominorum ſuorum. So that altho ſuch Heir within 
0 be made Knight, and therefore to that Putpoſe eſteem- 
of full Age, (&) yet the Lands ſhall remain in the Lord's (i) flob. 46,91, 
Cuſtody till his Age of 21 Yeats by the Purview of the ſaid 
AQ; and if the Law had not been clear for the Value of the 
Marriage, for the Cauſe and Reaſon aforeſaid, without Doubt 
the Makers of the ſaid Act would have made Proviſion, as well 
for that as for the Land. 3.1t was reſolved. That when the 
King makes the (/) Heir apparent within Age of a Te- (4. laſt. c 
amt by Knights Service, a Knight in the Life of his An- 
L z ceſtor, 
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ceſtor, and afterwards the Anceſt. dies, the ſaid Heir within 

Age, in that Caſe he ſhall be out of Ward, and ſhall pay no Va- 

lue of his Marriage, neither ſhall the Ld. have the Cuſtody of 
(Hr laſt. 12. the Land; for in fuch Caſe by the making of him (a) Kt. in the 
Life of his Anceſt. he is made as of full Age, ſo that when his 

Anceſt. dies, no Intereſt either in the Body, or the Land, ſhall 

ever veſt in the Ld. And the Stat. of Maga Charta for the 

Cuſtody of the Land doth not extend to it, for the Purview 

thereof extends only when the Heir in Ward (infra £tatem)is 

made Knight, then remaneat terra in Cuſtodia, Sc. but when 

the Heir is made Knt. in the Life of his Anceſt. then the Cu- 

41... Rody cannot remain or continue, which never had any Begin- 
Wh low. 57. ning or Eſſence, and therewith 2 Ratcliff's Caſe, (I) Pl. 
Com. 4. The Juft. ſaid, they ought to have good Conſiderat. 

in all Caſes depending before them, not only of the antece- 
dent (e. of the preſent Cafe in Queſt.) but alſo of the Con- 
ſequent, fe what general Prejudice will enſue thereupon, ei- 
ther to the K. or Subject; and ſurely great Prejudice would 7 
enſu& to the K. if the Law ſhould be otherwiſe in the prin- K 
cipal Caſe ; for it might be great Prejudice to the K. in his W 
Wards, not only of Knights made by hitnſelf, but alſo by his þ 
Licutenants in Ireland and elſewhere. Alſo none would buy 7 
any Wardſhip of the K. when notwithſtanding they have paid 
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the Value thereof to the K. and have them paſſed under the 8 
grear Seal (as the Pl. hath in the Caſe at Bar) that by making 1 

im a Kt. it ſhould bar him of the Value of the Marriage: fel 
For a Man would give little or nothing for a Thing which de- W fh. 


pends upon ſuch an[ncertainty. It would alſo be very prejudic, 
to the Subjects, if, after their Wards are lawfully veſted in 
| them, they ſhould be deprived and defeated of them by ma- 
(A. b. king them Kts. and eſpecially when it appears by (c) 7 H. 
N that a Man may be made a Kt. as ſoon as he is baptized. f. t 
B;.Addir. 17. Was reſolved, that when the Heir within Age is made Kt. after 
- Tender made to him, (as in the Caſe at Bar he was) altho he 

within Age marries elſewhere, yet he ſhall not pay the For- 

feiture of the Marriage; for by making him Kt. he is outof 

. the (4) Wardſhip and Cuſtody of his Lord; for after he 1s 
399. Hob.co.gt Kt. he ought to be fu juris, and may employ himſelf in 
Pets of Arms to defend the Realm, Cc. and therefore 
| ought not to be in the Wardſhip or Cullody of any; and 
none ſhall pay any Forfeiture, but when after Refuſal he 

marries himlelf during the Time he is under the Cuſtody 

and Wardſhip of his Ld. and that appears by the Statute af 

Merton, cap, 6. Si ſe maritaverit 25 licentia Domini ſil, 

ut ei auftrat maritagium ſuum, 5c, which Words can t be us 

derſtood when he is out of Ward ſhip and Cuſtody, no more than 

when he is married after his Age of 21 Years; but as theGuatd 

has ſõme Prejud. by the Loſs of his Forfeit. in ſuch Caſe by the 


making of his Ward a Kt. ſo hath he thereby alſo a 3 | 


* 
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For altho' the Guardian in Chivalry cannot have a Writ 4e 
vatore maritagii ; nor compel the Heir to ſatisfy him the Va- 
ue of his Marriage till his full Age; fc. till his Body is out 
of his Cuſtody ; and if ſuch Heir dies before ſuch. Age, the 
Lord ſhall loſe the Value, yet in this Caſe immediately aſ- 
ter the Heir is made Kni ht he may have 4 Writ de valere 
maritagii, becauſe he is thereby out of the Wardſhip and 
Cuſtody of his Guardian, and the uſual Writ e valore a- 
ritagii when he accompliſheth his Age of 21 Years, is, Aum 
fuit infra etatem in Cuſtodian, &c. F. N. 2. 14. and Regi- 
ſter, and there ſhall be a ſpecial Count upon the Caſe ; for 
note it is not dum fuit infra etatem generally, but dum fi- 
it infra ætatem in Cruſtodia; and thoſe Words well ſtand, 
for now he is out of Cuſtody. And two Precedents were ci- 
ted, one of Rob. Earl of Eſſex in 29 Elia. the other of one 
Batcliff in Mich. 1 Zac. who were both made Knights du- 


ring the Time they were in Ward, and were by the Order 


of the Court of Wards diſcharged of the Value of their Mar- 
riages. But on good Confideration of the ſaid Precedents it 
appeared, that they 
ment or any Reſolution of any of the Judges of the Law; 
and a great Number of Precedents were ſhewed, which a- 

reed with the Reſolution of the faid Juſtices in this Caſe. 
7 15 E. 4. 10. b. & Br. Y) Gard. 2 E. 6. in abridging the 
Caſe of 15 E. 4. and Radcliff's Caſe, Pl. Com. 268. And this 
was the laſt Caſe that Sir 7ohn (c) Popham Knight, the ve- 
nerable and honourable Chief Juſtice of Exgland, and Coun- 
ſellor of State to Queen Elis. and to our Lord the King 
that now is, reſolved, who was a moſt reverend Judge, of a 
ready. Apprehenſion, profound Judgment, moſt excellent Un- 
derſtanding in the true Reaſon of the Law, and of univer- 
M and admirable Experience and Knowledge of all Bufi- 
neſs which concerned the Commonwealth; accompanied 
with a rare Memory, with pore Induſtry and Labour 
for the Maintenance of the Tranquility and publick Gcod 
of the Realm, and in all Things with great Conſtancy, Iu- 
tegrity and. Patience. 5 | 
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paſſed (a) ſub ſilentio, without Argu (Hard. 93. 


(6) 2 Inf, 11. 
Br. Gard. 42,72 


(c) Cr. Jac ic: 


Cc. Fac. 157. 


10 Co. 83. a. 


32 H. 8. c. 1. 


Cr. lac. 157. 
5 H. 8. c. * 

oſtea 77. a. 
3 Co. 27. 2. 
1 Sid. 56. 


Co. Lit. 76. b. 


111. b. 


Paſch. 5 Jac, 
In the Court of Wards. 


Sir GEORGE Cuxsox's Caſe. 


FP the great Caſe in the Court of Wards this Term, be- 
tween Sir Geo. Curſor Knight, and his Wife Defendants, in 
an Information ex parte Fohannis Leveſon Knight, and be- 
tween Sir u. Leveſon Plaintiff, and Sackvile Eſq; and Ma. 
7y big Wife Defendants, it was reſolved by the two Chief 
Juſtices, and Chief Baron, upon Argument and View of Pre- 
cedents, That where Sir Walter fee was ſeiſed of a Re- 


rfion in Fee held in capite expectant on an Eſtate- tail 
which he had made to Richard his Son) he by Indenture 
in Confidetation of Blood did covenant to ſtand ſeiſed of 
the ſaid Rev'n, to the Uſe of Mary his Niece, ſc. Daughe 
ter and Heir ap t of the Lady Curſor, Siſter of the ſaid 
Sir Walter; and afterwards Sir Richard Leveſon the Son 
died without Iſſue; That in this Caſe the King ſhould not 
have Primer Seiſin by the Statutes of 32 and 34 H. 8. and 
that depends upon Confideration and Conſtruction of the 
Words, and Purview of the ſaid Statutes, which in Effect 
are, Every Perſon haying any Manors, Lands, &c. holden 
in Capite, Oc. ſhall haye full Power and Authority, to give, 
© diſpoſe, will, or aſſign, by his laſt Will in Writing, or e- 
„ therwiſe by any Act or Acts lawfully executed in his Life 
* two Parts of the ſame Manors, Lands, Ec. in three Parts 
* to be divided, Cc. to and for the Advancement of his 
Wife, Preferment of his Children, and Payment of his 
* Nebts, or otherwiſe at his Will and Pleaſure; faving al- 
% ways and reſerving to the King our Soyereign Lord, the 
« Cuſtody, Wardſhip, and primer Seiſin, or any of them, 
as the Caſe ſhall require, of as much as ſhall amount to 
< the clear yearly Valye.of the third Part, Gc. Then it 
was in Conſideration ho the Law ſtood concerning Ward- 


ſhip and primer Seifin in this Caſe, before the Statutes of 
32 and 34 H. 8. And 1. It was reſolved, That by the Sta- 
| | : tuts 
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tute of (a) Marleb. de hiis qui primogenitos feoffare ſolent, (2) Þ _ on 


it was Colluſion apparent to enfeoff his eldeſt Son, for with- ,1,6 155.140 
out Queſtion 5 would (to prevent the Lord of his 111, * 
Ward) enfeoff his eldeſt Son, if the giving of his Land to 
him, to whom the Land would * . by the Com. Law, 
would ſerve in ſuch Caſe. The fame Law, and the ſame Rea- 
ſon, if the Tenant enfeoff his collateral Heir apparent, as it 
is alſo ſaid, and not denied in Pl. Com. in Patridge's Caſe, 
82. 4. Alſo Proviſion was made when the Tenant enfeoffs o- 
thers * Colluſion, c. which was averrable; but it was 
doubted, whether (v) Collufion could be averred upon parti- G Co. 164. a. be 
cular Eſtates, as an Eſtate for Life, or in Tail, and it was 
held 2 that no Colluſion could be averred, when upon 
zn Eſtate for Life, or in Tail, the Rem'r or Rev'n was li- 
mited or left in another, 2) H. 8. 10. 33 H. b. 14. b. So 
when a (c) Stranger was joined with the Heir, although the () Co. Lit. 
Inheritance was ſimited to the Heirs of the Heir, and that 78. 800.163. b 
the Stranger had but for Term of Life, as it is agreed in 
31 E. z. Colluſion 29.89 33 H.6. 14. B. So it was taken, that 
if Ceſtuy (rs uſe had deviſed his Uſe by his Will, no Col- * > laſt. 112. 
lufion could have been averred upon a Will. For Nemo præ- 
ſumitur efſe immemor ſue ætern ſalutis, & maxime in arti- 
culo mortts, & omne (d) teſtamentum morte conſummat eſt. (4) Co. 29. b 
And therefore the Stat. of 4 H. 7. c. 10. which gave the $2.03 © 
Wardſhip of Ceſtuy que uſe, made an Exception when any * 
Will is by him declared. Vide 27 H. 8. 14. So if the Father 
had enfeoffed another, either for the Advancem. of his Daugh- 
ters, or his younger Sons, or for Payment of his Debts, and 
afterwards to enfeoff his Heir; it was not any (e) Colluſion, 2 228 
for he was bound to provide for them, and therewith agree Gr 
33 H. 6.1 4. 5. G27 H.. 7. U. vid. Mich. 9. & 10 El. Dy. 260. 
2& 3 El. 193. 20 El. 361. 19 El. 216. 5 Ma. (F) 158. (f) Dyer 158. 
Then ſecondly it was reſolved, That as the Statute of 32 H. ph. 33 RIGS 
8. gave Benefit to the Subject, to have Power to make a 1 Co. 83. b. 
Deviſe of his Lands by his leſt Will in Writing; ſo by the 
daving it gave Benefit to the King in the ſaid three Caſes, 
ſe. Advancement of his Wife, Preferment of his Children, 
and Payment of his Debts, in (g) none of which Caſes the (2) 10Co. 53 a. 
King (as it appears before) ſhould have Benefit of Watd, or Co. Lit. 78.8 
Primer Seiſin before this Statute. And it is to be known, | 
that theſe Words in the ſaid Purview of the Act (or other- 
We at his Will and Pleaſure, any Law, Statute, Cuſtom, 
or other Thing to the contrary thereof notwithſtanding) 
have Reference and Relation only to laſt Wills, and not to 
Ads executed, and that for two Reaſons. 1. It was neceſ- 
ſuy to add thoſe Words to Wills, for otherwiſe none could have 

eriſed two Parts, but only either for the Advancem. of 
bisWife, or Preferment of his — or Paym. of his _— 

4 an 
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and it was not the Intention of the AR, but that he might 
deviſe two Parts to whom he would, ſo that a third Part 
deſcended. But it was in vain to refer thoſe Words, (or o- 
therwiſe at bis Will and Pleaſure) to Acts executed, for he 


might do that without any Authority or Power given him by 


that Act. Et quando (a) diſpoſitio referri poteft ad duas res 
ita quod ſecundum relationem una vitatur, & ſecundum ali- 
am utilis eſt, tunc facienda eſt relatio ad illam ut valeat dif- 
Foſctio, & ſemper 11a fiat relatio, ut valeat diſpeſctio. 2. Theſe 
later Words do likewiſe illuſtrate it, (e. any Law, Statute, 
Cuſtom, or other Thing) for no Law did reſtrain a Man by 
Act executed, to convey his Land to whom he would by AR 
in his Life. But the Law and general Cuſtom of the Realm 
did reſtrain Men to deviſe Lands to any unleſs it was by 
ſome ſpecial () Cuſtom in ſome particular Place; and that 
appears by ſeveral Statutes and Acts of Parliament; ſo that 
the ſaid Words (or oa &c.) having ſuch Concluſion, 
refer only to laſt Wills, Alſo in the third Article of 34 & 35 
H. 8. of Explanation it is declared, That all Perſons holding 
any Lands in way &c. have, and by Authority of this pre- 
ſent Parliament all have full and free Power, Gc. to give 
diſpoſe, &c. to 5 Perſon, &c. by bis laſt Will, or otherwiſe 


by any Aft lawfully executed in his Life, two Parts of his 
Lands, &c. at bis free Will and Pleaſure, omitting the Words 
of 32 H,8. ſe, Advancement of his Wife, Preferment of his 
Children, and Payment of his Debts. But that doth not 
take away the Act of 32 H. 8. as to the faid three particular 
Caſes, in which Ward and Primer Seiſin is by the Saving 
iven to the King ; but ell other Caſes are explained not- 
withſtanding theſe Words (or otherwiſe) by the ſaid Act of 
$4& 35 H. 8. 3. It was reſolved, that the ſaid Saving of 
Ward and Primer Seiſin in the ſaid Act of 32 H.8. ſhould have 
Relation only to Acts executed, and not to Wills; for always 
in Statutes Relation ſhall be made according to the Matter 
e for the Act gives the Owner of the Land Pow- 
r by his Will 1 deviſe but two Parts, ſo that the 3d Part 
_ pught of Neceſſity to deſcend ; and in ſuch Caſe the King 
ſhall be aſſured of the Wardſhip, or primer Seiſin of a 3 
Part. But in the Caſe of Act as). he may convey all, 
and therefore it was needful to add the ſaid Saving as to that: 
But the Saving extends only to one of the ſaid three Caſes 
before particularly mentioned, which (as hath been faid) 
gives great Benefit to the King more than he had before, 
and fo as to this Purpoſe to make Acts executed in Equipage 
with Wills, And there was great Ręaſon to provide for the ſaid 
Z Cales, becauſe they were ordin. and uſual 3 and every Man by 
theLaw of God, of Nat, and of Nations, was bound to provide 
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a competent Ling ft his Wife, his Children, and forth 
Payment of his Debts. And if the ſaid Words (or otherwiſe 

Mould refer as well to Acts executed, as to Wills, and ſh 

give Wardſhip and primer Seiſin to the King, not only in the 

laid particular Caſes, but in all others; then if any one con- 

veys his Lands to the Uſe of his (a) Baſtard, or to a meer () Co. Lit. 3 b. 


Stranger, on any Confideration. whatfoever, it would be with- 75 1 | 
in the ſaving, which hath oftentimes been reſolved and ad- jc Cent 39. 
judged to the contrary. Yide Mich. 12 and 13 Elia. Dyer Cr. El. 358,509, 
(b) 296. 14 lis. 313. and 18 El. (c) 345. And therefore & 3 
the Opinion in 2 E. 6. * Teſtament, was utterly denied by jjcor 430. * 
all, unleſs it be intended that it was given to a Stranger by 2 Rol. 43, 44- 
Act executed, to one of the ſaid three Purpoſes, or upon Non 35- 


plual. Er (e) ad ea que entius accidunt jura adaptan- C5. At. 78. 2, 
zur; and the Father ought to have the immediate Cate of 1* Co: $3: b. 
his Sons and Iflue: But if (J) che Father be dead, then the ment 24. 
Care of them belongs to the Grandfather, and then if he (4) Co. Lit. 
conveys any of his Lands to any of the ſaid Sons, it is with- 5 - 4 
in the ſaid Statute. But it was reſolved clearly, That a vo- 2 
luntary Conveyance to the Uſe of any of his (g) collateral 2 Inft. 137. 
Blood, who is not his Heir apparent, is not within the ſaid 5 C9: 327. b. 
Act: For none would intend, that he would difinherit his Cas Caſs 
Heir on Purpoſe to take away the Wardſhip from the King, Carter 13. 
when every one hopes to live till the Age of his Heir, muc 4 Co. Lit | 
leſs to defeat him of the Primer Seifin. And if other Con- ©; J\c. 1 57, 
ſtruction ſhould be made, the ſaid three Examples, and the (g) by Lit. 
paming of his Children would be vain, if the A& ſhould ex- N. f 
tend to every other of the Blood. And according to this ; 1 : 
Reſolution in the principal Caſe, the Experience of the Court 6555 jac. 157. 
of Wards hath always been: And a great Number of Sub- ( Dyer 181. 
jets who are now in Peace, would be vexed and moleſted 5 Doce 252. 
if the common received Opinion ſhould be now changed. pl. 97. 

And accordingly it was reſolved in the Court of Wards, in (, C9 37, 
Sir Rowland Hill's Caſe, in Matthew (Y) Draper's Caſe, 2 Rol. 393,493. 
Mich. 22 Elis. and divers others. And fo the Doubts in Goldsb. 27. 
Dyer 2 Eliz. (i) 181, in Modie's Caſe, and 8Eliz, Dy. 252, 3 Co. 6. N. 

in (k) Knjveron's Caſe, &o, well reſolved, | 


Paſch. 


Paſch. 5 Jacobi. 
In Communi Banco. 


BuLLteN's Caſe. 


(s) 1 Browil. 9 Robert (a) Bulten Plaintiff, and Richard Godfrey 
139, 0. Eſquire Defendant, Lord of the Manor of Bale in Nor- 
Yelv. 135. folk, it was agreed, that the Lord of a Leet, might well 
ts” have a certain Sum, as 105. pro (ö) certo Letæ, of all the 
— ay * Reſiants within this Leet, called ſometimes Capitaginm, &c. 
1 Brownl. 190. and ſometimes Certum Lete, and by other Names, and it 
x Rol. Rep. 32, might have a reaſonable Beginning, ſcil. When the Lord 
2 at. 71, Purchaſ. and acquired the Leet forthe (c) Eaſe of theRefiants 
Yelv. 1356. therein, ſo that they need not go to the Sheriffs Torn, but 
(c) 4 Rol. Rep. to do their Suit real at the Lord's Leet; alſo the Lord of 
2 "fot. 1. © Leet was at every Eyre obliged at his own Coſts to claim 
this Franchiſe, Sc. And in the Caſe at Bar the Iſſue was, 
whether the Plaintiff at the Court-Leet mentioned in the 
Record, was a chief Pledge of the ſame Court or not : And 
thereupon a ſpecial Verdict was found, that the Plaintiff was 

Refiant, and that he was certified at the ſaid AR, to be a 

chief Pledge, by the chief Pledges of the Leet; but he 
(4) 8 Co.41. a. made Default, and was (4) amerced for his Default 25. C4. ſo 
| that he did not appear, nor was ſworn as chief Pledge, .,, c. 
And it feemed to the Court, that they could not adjudge 

him a chief Pledge upon this Verdict; for Leets were divi- 

ded in decurias or decennas, unde dicitur decennarii to this 

3 Day: And out of every ten, (each of them being Pledge 
(e) 2 Inſt. 73. for the other, from whence the Court was called (e) Curia 
 viſus franci plegii) one was called Capitalis plegius, ſeu Pri- 

marius fidei.juſſor; and in ſome Places at this Day, he is cal- 

lack. 53. led the Tythingman, and in Yorkfrire ( Teumantale. And 
inf. 73. therewith agreeth Lambert in his Book de priſeis Anglor le- 


gibus, and Hie ta lib. 2. 6. 45, and Reaſon proves it; for he on 


i - 


Pans MW. Burrten's Caſe. 
be called capital Pledge, but in Reſpect that others are in- 
jor Pledges. Vide the Statute of 28 E. 2. de viſt franc: 
leg. of chief Pledges: And our Books ſpeak of chief Pledges. 
Vide 4 E. 3. 125. 146. and 4 E. 3. 30. 45 E. 3. 23. of the 
did Impreſſion, 13 H. 4. 12. 5. So that the Return of the 
Conſtable, or the Preſentment of the Jury in the Leet, doth 
not make a Man chief Pledge. And it appears by the ſaid 
Act of 18 E. 2. 2 to be enquired at the Leet, if 
all the chief Pledges with their Decenners, that is, the other 
nine, appear, by which it appears, chat the tenth principal 
Man was the chief Pledge; Sed 7 a mutantur, & nos 
mutamur in illis. So that vera 2 eie bujus curiæ eva- 
unit, & velut umbra ejuſdem ad buc remanet. And this Caſe 
was very obſcure and doubtful at the firſt, and 
materia iſta conſopita ſuit in arbitrio. Fide 30 E. 3. 23. 
of the Franck pledge of the Town, and his Authority. | 
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In Cummuni Banco, 


— 


Te Lord Azuncaveny's C. 


| $7. b. Etween Richard Michelborn Plaintiff, and George Dnery 
hon B Defendant, in Replevin which Plea began . 
Rot. 1146. in Communi Banco, the Caſe was ſuch; Marga- 

ret Pool and Frances Pool were Tenants for Life of 12 Acres 

of Land in Keym in Suſſex, the Reverſion to the Lord A 

#urgaveny. Afterwards, {cil. 34 Elis. Richard Michelborn 

| he Plaintiff had Judgment in the Common Pleas againſt the 

| ; id Margaret, in an Action of Debt of 2ool. 24 Mai: 
N 37 Alis. the ſaid Margaret did releaſe to the ſaid France,, 
' Pool all her Eſtate and Right in the ſaid Land, and after- 
wards, ſcil. 27 Jun. 37 Elis. The Plaintiff ſued Execution 

out of the ſaid Judgment, for the ſaid Debt, by Elegir, and 

be faid 12 Acres amongſt others, as a Moiety of the other 

ands, E9c, were delivered to the Plaintiff, and the Plain- 

tiff in Bar of the Avowry, (which was for Damage-feaſance 

in his Freehold) averred the Lives of the ſaid Margaret and 

Frances: The Avowant pleaded, that Frances aſſigned her 

Intereſt to the Lord Puckburſt, who before the taking, had 

furrendred to the Lord Aburgaveny, and traverſed the Life 

of Frances; upon which Plea, the Plaintiff did demur in 

Law, and after Argument at Bar and Bench, Judgment was 

iven for the Plaintiff, becauſe he had traverſed the Life of 

Francis, which was not a Thing material, nor iſſuable; for 

| non reſert whether ſhe was living or dead: And in this 
 vRolRep.zto, Caſe theſe Points were reſolved. 1. When Judgment is given 
A Jones 62. ainſt Margaret one of the Jointenants for Li, in an Action 
12. of Debt, and afterwards ſhe releaſes to her Jointenant before 
Execution, altho Frances to whom the Releaſe is made be- 

tween them is now in by the Leſſor, and not by the ſaid 

Margaret, yet as to the Pl. who has Judgm. in the Action af 


Debt, 
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Debt, by which the Moiety of Margaret was charged to his 
Execution) ſhe by her own Act ſhall not defeat the Pl. of 

his Execution, but (4) as to him the Eſtate of Margaret (4) 1 Jones 62. 
hath Continuance in Law, altho' in Truth Frances after the 

Releaſe made, had but an Eſtate for her own Life: But | 

if Margaret had died (b) before Execution, the Survivor (+) Co. Lit. 
ſhould hold it diſcharged of any Execution to be ſued againſt . Hd. 33. 
her. Vide 13 H. J. 22. 4. 3 H. 3. 8. J. 10 B. z. Charge 13. ? 

17 E. 2. Charge 15. 18 E. 44 Execution, Statham. 10 E. 4. 

3. B. 40 E. 3. 31. 3) H. 8. Br. Alienation 31. And upon all 

the ſaid Books it was collected for good Law, that if (c) two (e) CA Li. 
Jointenants be in Fee, and one grants a Rent-Charge in Fee, 3. 4 40 
and afterwards releaſes to the other, in that Caſe altho' to 

ſome Intent, he to whom the Releaſe is made, is in by the 

firſt Feoffor, and no Degree is made betwixt them, yet as 

to the Grantee of the Rent-Charge, he is in under the Join- 
tenant who (4 releaſed ; and he who ſurvives, ſhall not a- () Co. Lie. 


void it after the Death of him who releaſed ; for he who 18s. a. | 
8 


made to Frances, by which ſhe has a ſole Eſtate for Life Moor 139. 
when ſhe dies, and he in Reverſion enters, and is in of his 
old Eftate, yet as to Michelborn, the Eſtate of Margaret 
whois yet living, hath Continuance. As if the Husband ſeiſed 
of a Rent, or Common in Fee, releaſes to the Terre-Tenant, 
this Rent is extinct, and yet having Regard to the Wiſe, it | 
hath Continuance, for ſhe ſhall be thereof (e) endowed, as (e) Co. Lit 3c. 
it is adjudged in 5 E. 2. Dower 143. 20 E. 3. 27. 24 E. 3. 8 b. 
29. 34 Af. 15. 22 E. 3. Dower 131. 44 E. 3. 3%. Vide ur 
gr E. 3. Aﬀers 5. 11 H. 7. 12. 4. Meſnalty deſcended to the Br. Patent 35. 
enant paravail within Age, 26 AY 60. the Caſe of the Moor 161. 
Honour of Pickering. "= 


Trin. 5 Jacobi, 
_ Communi Banco. 


Sir Evward PritTton's Caſe, 
Sin Ef- Phitton was outlawed at the Suit of one R. 


3 El. c.19. *- Judgmen 
BL ni” Ge 181. and ater che Pardon Bir Edmars died; cat are 
8 his Executors made Satisfaction which was acknowledged 
| of Record and without any Proceſs, (for no Proceſs could be 
awarded againſt them on the Outlawry) they pleaded the 
general Pardon, and with an Averment, that they are not 
any ofthe Perſons excepted, c. and in this Caſe theſe Points 
(3) Latch, 167. were reſolved. 1. That the Executors ſhould (5) take Be- 
Hanz 514 nefit of the ſaid general Pardon, by which it is enacted, 
Foph. 11. chat all the King's Subjefts, their Heirs, Succeſſors, Exe- 
cutors, and Adminiſtrators, ſhall be acquitted and pardon- 
* ed, releaſed and diſcharged of all Offences, Contempts, and 
all other Things, Cc. and that it ſhall be expounded moſt 
() 5 Co. 50. a. (c ſy and availably for the Subject, Oc. and fur- 
= ther gives all Goods, Chattels, Debts, £9c. for- 
ſoited, and doth prohibit any Clerk tua wake out any Writ, 
da) Hard. 304. &c. provided that every Clerk may make (4) Capias utlag. 
at the Plaintiff's Suit againſt ſuch ons outlawed, to t 
Intent to compel the ant to anſwer : And that the 
Party ſhall ſue a Scire facias, before the Pardon in that Be- 
bat? ſhall be allowed; which is as much as to ſay, having 
regard only to the Plaintiff, but having re to the 
King, it is an abſolute Pardon and Grant of his Goods, 
Oc. Nora hoc, Then comes another Proviſo, Thut this AB 
ſhall in no wiſe extend to any Perſon outlawed upon any 
I it of. Capias ad fatisfaciendum, until ſuch Time as tht 
Perfin ſo outlawed, ſhall ſatizfy, or otherwiſe agree with 
| the Party; and that is intended always as to the Party 
fe) 1 Leon, 53. Plaintiff; for, for him the Provifion is made. (e) But 4 
gainſt the King, he is a Perſon able to take Benefit of the 


t before the general Pardon of (a) 43 Bl, 
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Pardon, and capable of his Goods againſt the King: So 
note, he is a Perſon (a) able by the Pardon, Ant the (2) 1 Leon. 51. 
King, but not as to the Party Plaintiff; as a Villain is diſ- Cr. Jac. 271. 
abled againſt his Lord, but not as to any other: And that . 197. 
appears by Conſtruction upon the whole AR, for if the Par- | 
(b) outlawed ſhould remain outlawed againſt the King, (5) Winch. 33, 
x A the Gift and Grant of his Goods * would * 
be void. 2. It was reſolved, altho the Words of this later 
Proviſo are, until ſuch Time as the Perſon ſo outlawed ſhall 
isfy, it is ſuch Intereſt in the Perſon outlawed, that alt 

e dies after the Pardon, yet his Executors may fatisfy, and 
have Benefit of the Pardon. 3. Foraſmuch as this Caſe is 
no Scire facias, nor Capias utlagatum, nor other Proceſs lies 
againſt the Executors, they may, (after Satisfaction acknow- (e) O Beal. 4. 
ledged) gratis come in, (for Neceffity without Proceſs) and 1 
plead the general Pardon, with Averment, that they are yh .. 
vot any Perſons excepted. And ſee a Clauſe in the Begin- Benl. in Ah 14. 
ning of the AR, that every va_ by himſelf, or his At- Benl. in Kelw. 
torney, may 22 this preſent Act for 2 or their Diſcharge, you — * 
&, Vide 3 Bl. 201. the Statute of 23H. 8. Exe- 1 Ab an, 25» 
cutors ſhall have (c) Attaint. 6 E. 6. Bendlces, Executors 8. 53- 
ſhall have Reſtitution upon the Statute of (4) 21 H. 8. Alſo benny. fo 
Adminiſtrators ſhall have a Writ of Error upon 27 Elis. as 5 ph _ 


it was adjudged 36 Eliz. in the Lord (e) Mordant's Caſe in (4 Poph. 191. 
the Exchequer-Chamber; yet thoſe Statutes _ only of . 
the Party, and not of his Executors or ini rs. Vide 6%) Cr. El. 294, 
0 Af. Þ. 7. 11 E 3. Brecusors 77. | 295. 
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